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P-R-0-C-E-E-D-1-N-G-S
1247 p.m.

CHAIRPERSON REID: The hearing will please
come to order.

Good afternoon, ladies and gentlemen. This
is the May 1% Public Hearing of the Board of Zoning of
the District of Columbia.

My name is Sheila Cross Reid, Chairperson.
Joining me today is Ann Renshaw, Vice Chair and Susan
Hinton representing the National Capital Planning
Commission.

Copies of today"s hearing agenda are
available to you. They are located to my left near the
door. All persons planning to testify, either in favor
or in opposition, are to fill out two witnhess cards.
These cards are located on each end of the table in front
of us. When coming forward to speak to the Board, please

give both cards to the reporter who i1s sitting to my right.

The order of procedure for special exception
and variances i1s: (1) statement and witnesses of the
applicant; (2) government reports including Office of
Planning, Department of Public Works, etcetera; (3)
report of the Advisory Neighborhood Commission; (4)

parties or persons in support; (5) parties or persons
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in opposition; (6) closing remarks by the applicant.
Cross examination of witnesses 1s permitted
by the applicant or parties. The ANC within which the

property is located is automatically party In the case.

The record will be closed at the conclusion
of each case except for any materials specifically
requested by the Board, and the staff will specify at
the end of the hearing exactly what is expected.

The Sunshine Act requires that the public
hearing on each case be held in the open before the public.

The Board may, consistent with i1ts rules of procedure
in the Sunshine Act, enter executive session during or
after the public hearing or on a case for purposes of
reviewing the record or deliberating on the case.

The decision of the Board in these contested
cases must be based exclusively on the public record.
To avoid any appearance to the contrary, the Board
requests that persons present not engage the members of
the Board iIn conversation.

Please turn off all beepers and cell phones
at this time so as not to disrupt these proceedings and
put them on vibrate.

The Board will make every effort to conclude

the public hearing as soon as possible. If the absent
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case i1s completed, the Board will assess whether It can
complete the pending case or case remaining on the agenda.

At this time the Board will consider any
preliminary matters. Preliminary matters are those that
relate to whether a case will or should be heard today
such as requests for postponement, continuance or
withdrawal or whether proper and adequate notice of the
hearing has been given. |If you are not prepared to go
forward with the case today or if you believe that the
Board should not proceed, now Is the time to raise such
a matter. Are there any preliminary matters? Please
come forward.

1"d also like to apologize for the delay
in starting this afternoon.

MS. BAILEY: Madam Chair, the preliminary
matter has to do with application #16696 of Craig and
Ann Goodman. The applicants In this case are requesting
a postponement of the hearing.

Just a brief note, that applicant did not
file an affidavit of post, and simply for that purpose.
And as you can see from the handout that was given by
staff, there"s quite a bit of opposition to the
application.

Please, sir, make your request known to the

Board.
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MR. GOODMAN: My name is Greg Goodman. |

am applicant under case #16696.

On April 16" we got notice that there was
a lot of opposition to our original plan, so we held a
meeting of our neighbors on the 18" including members
of the ANC and any objecting parties to our original
petition. After we read everybody"s objections and we
got verbal input from some of our neighbors, we
substantially modified our request for a variance. A
new request has been entered In the file. We have extra
copies for each of the Commissioners if you™d like it.

We"ve also just circulated one side
elevation of the modified plan to our neighbors who have
objected and neighbors who would be impacted. We would
like to have additional time iIn order to let the
neighborhood look at this plan. The ANC was going to
have a meeting tonight on a preliminary matter as a backup,
but they had asked me to have a June meeting, ANC meeting,
to address this after everybody has a chance to see the
modified plans. We want a chance to go around to our
neighbors, explain the modified plans, find out if there
are additional objections, find out 1f the objections
are based in fact or just fiction and then have a chance
to brief the Commission on that prior to a full hearing

on the merits of the application.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

We believe that ANC is going to have a meeting
in June, which would give them a chance to have a full
consideration of the modified plan. We would ask that
we be put on the calendar for, 1 think 1t"s the latter
part of July I will be back in town. If you have any
hearings going on in the latter part of July.

CHAIRPERSON REID: All right. Board
members, iIs there any objection to Mr. Goodman?

SECRETARY PRUITT Madam Chair, there is a
couple of things associated with this case.

CHAIRPERSON REID: Okay.

SECRETARY PRUITT There"s a request for
party status. So, | don"t know if you want to handle
that now, because that party may have some opposition

to the continuance if you choose to grant that party

status.
CHAIRPERSON REID: Usually we --
SECRETARY  PRUITT Sometimes we do,
sometimes you don"t. It"s sort of up and down.

CHAIRPERSON REID: Usually we grant party
status at the beginning of the case.

SECRETARY PRUITT But we have when there®s
been continuances granted them, like in the Phillipson
Birk School. Youknow, 1t"s sort of a up or down question.

So, I mean, 1 just wanted to let you know
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all the perimeters of the case.

CHAIRPERSON REID: Okay. And what i1s the
other thing?

SECRETARY PRUITT That"s 1t, that 1 didn"t
know If there were other people who had some objections
to the continuance or had dates that would work better
for them, those types of things.

CHAIRPERSON REID: Okay. Is there anyone
else here who is -- just two people? All right. And
ANC i1s not here?

SECRETARY PRUITT No.

MR. GOODMAN: They"re meeting tonight.

CHAIRPERSON REID: Okay . So are you
requesting party status?

MS. PENA: Yes, ma"am.

CHAIRPERSON REID: Okay.

SECRETARY PRUITT Please sit down and punch
the button and give your name, please?

MS. PENA: My name is Christina Carter Pena.

I*"m here on behalf of my mother, Dr. Mary Carter. This
iIs Mrs. Mary Cella, both property owners.

CHAIRPERSON REID: Okay. You want to tell
us -- can we entertain party status at this time?
Members, would you like to go ahead and do that and get

it out of the way?
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MS. PENA: Can I make one comment? Many of
the neighbors were under the impression that only person
could be -- have party status. So therefore In many of
the letters that they wrote in, they didn"t actually
request party status.

CHAIRPERSON REID: Yes.

MS. PENA: AT this time we are talking with
legal counsel to represent us iIn this matter as a
neighborhood.

CHAIRPERSON REID: Okay. Did you give your
name?

MS. PENA: Christina Carter Pena.

CHAIRPERSON REID: And your address?

MS. PENA: 4941 Tilden Street.

CHAIRPERSON REID: Okay.

MS. PENA: 1°m here representing my mother.

CHAIRPERSON REID: Representing your
mother?

MS. PENA: Yes, who is iIn the adjoining
property at 1317 33™ Street, N.W.

MS. BAILEY: Madam Chair, this is just for
clarification. There is something iIn the record from
Ms. Carter, Exhibit 28, and that request did you put iIn
because 1t"s quite lengthy --

MS. PENA: Yes, a request for representation
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-- for party status. However, many of the other neighbors
were not aware that more than one person could request
party status.

CHAIRPERSON REID: Well, since we"re going
to be continuing the case and they have an opportunity
to fill in records --

SECRETARY PRUITT That"s a call the Board
can make.

VICE CHAIRPERSON RENSHAW: Madam Chair, 1°d

rather take party status at the time the case 1s heard.

CHAIRPERSON REID: Okay.

VICE CHAIRPERSON RENSHAW: I think that that
is to allow the applicant a chance to show the community
is notified, and that may shape party status.

CHAIRPERSON REID: Okay. Because a couple
of things. One is that in order to be granted party status
those persons who you"re referring to, the persons who
are within 200 feet of the property all got notice, and
they were all given the information about party status.

MS. PENA: Understood.

CHAIRPERSON REID: Now, how is i1t that they
don"t know about i1t?

MS. PENA: 1 think that they were aware, or

many people were aware of the issue of writing to the
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BZA. The source of confusion was with respect to
opposition party status. And so many of their letters,
and some of them wrote in quite lengthy letters, in fact
didn"t actual ly ask for party status because they believed
that one person.

CHAIRPERSON REID: Well, the thing about 1t
IS party status is a special status that is granted to
persons who are more aggrieved or who are particularly
aggrieved more so than everyone else who are situated
in a similar situation.

MS. PENA: Right. Those are the people that
we are requesting. We have someone here, Mrs. Mary Cella,
who would be -- fall in that category.

COMMISSIONER ROBINSON: That she®"s more
aggrieved than everyone else?

MS. PENA: Yes.

CHAIRPERSON REID: Okay. Well, they would
then have to then submit their information. And I think
that the Board members by consensus have no problem with
them. Now that we are going to be continuing the case,
they would have ample time to be able to get it in. And
I think 1t has to be within 14 days before the hearing.

MS. PENA: Yes, ma"am. Can we discuss that
right now?

Mr. Goodman says —-- it"s not exactly accurate
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what he characterized.

CHAIRPERSON REID: We all know. That"s
getting into the case.

MS. PENA: No, no, no. What 1"m saying is
this was on the ANC calendar for discussion on April 1%
or April 3".

CHAIRPERSON REID: Yes.

MS. PENA: They, because of the scheduling
conflict, withdrew it from the ANC calendar.

CHAIRPERSON REID: Yes.

MS. PENA: With the idea that they would
correspondingly withdraw it from the BZA calendar until
such time as the ANC had had the opportunity to hear
discussion on 1t.

CHAIRPERSON REID: Yes.

MS. PENA: The meeting that was -- so called
meeting with BZA officials was with Ms. Maxine
Brown-Roberts. And i1t was strenuously objected to by
any of the number of neighbors that will be directly
impacted on 1t because of the place it was to occur, which
Mr. and Mrs. Goodman®s living room.

CHAIRPERSON REID: Okay. What"s the point
you"re making?

MS. PENA: The point is that 1t iIs on the

ANC calendar for night. They have circulated,
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supposedly, plans, the modified plans.

CHAIRPERSON REID: Yes.

MS. PENA: The neighbors still all very much
object. So what I"m trying to get a sense of, are you
going to withdraw it from consideration at the BZA level
-- at the ANC level? And if so, we are really requesting
that if that"s the case, that you continue it and you
can only do 1t in July, then you continue It on into
September when more people will be in town, those people
that will be dramatically impacted.

CHAIRPERSON REID: Well, that"s a big order.
What we can do is we can continue i1t into July. This 1is
May. First of May, June, July -- two full months --

MS. PENA: Right. We"re happy with —-

CHAIRPERSON REID: Over two months so that
there will be ample time for the ANC to meet a couple
of times and then you all can decide among yourselves
how you want to handle it.

MS. PENA: Unfortunately, there are many
neighbors that will not be around this summer. And they
would --

CHAIRPERSON REID: But we cannot schedule
our BZA hearings around that. Those persons who are here
-- who will be here can participate and/or submit letters.

The record will be open.
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And then iIn the meantime, 1 think that what
I1"m hearing i1s that the applicant 1s now saying that given
this circumstance or contingent in a community, he wold
like to try to mitigate it, to get into discussion and
let the community know what he"s knowing, let them be
able to respond to i1t and see how i1t could be best
reconciled before coming before the BZA. And I always
salute any citizen who does that, because that makes our
job a lot easier, and that"s always how it should be done.

Unfortunately, some people don"t know that and they
accept -- you know, they put the cart before the buggy
or vice versa and as such, get themselves In trouble.

So having seen that problem for you to step
back and reassess i1t and now try to take the right moves,
I definitely applaud your taking that course of action,
sir.

MR. GOODMAN: Thank you, Your Honor.

MS. PENA: Do I clarify that all those people
in opposition to this report ready for the ANC meeting
tonight this i1s going to be canceled for a second time?

Is that correct?

CHAIRPERSON REID: There™s time for a couple
of ANC meetings, isn"t it? Before the next hearing.

MR. GOODMAN: The intention was that this

would be scheduled for the June ANC meeting so that the
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ANC Commissioners and the neighbors would have at least
a reasonable amount of time. 1 believe the Carters were
complaining about the amount of time and notice they had
prior to the last meeting. This will give them at least
a month, maybe six weeks.

CHAIRPERSON REID: To do so.

MR. GOODMAN: Yes. Be plenty of time.

CHAIRPERSON REID: Okay . Yes. That"s
what we want to accomplish; making sure there is ample
time for the ANC to meet.

MS. PENA: Well, but it is the second time
before the ANC that has been canceled. People are ready
to go before the ANC. There is significant opposition
on this, and frankly, this is an effort -- I mean, iIt"s
very difficult to get people together, to get their
schedules to accommodate. This is the second time a whole
group of people is prepared to go before the ANC that
the Goodmans are planning to cancel 1t again.

VICE CHAIRPERSON RENSHAW: Well, that is
something that you take up at the ANC. In other words,
any problems you have with the ANC scheduling is done
with the ANC and does not impact on the schedule of this
Board.

MR. GOODMAN: 1 believe the ANC scheduled

it because they weren"t -- they wanted to make absolutely
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certain that that they didn®"t miss a chance to review
it in the event that we went forward today. And we assured
them that we were delaying today so that they would have
more than ample chance to do i1t.

They*ve only had the modified plans since
April 25", It"s like five days.

VICE CHAIRPERSON RENSHAW: And has the ANC
rescheduled your appearance?

MR. GOODMAN: When they were at the property
looking at the site, they had indicated a preference for
meeting on this particular modified plan, whatever it
was, In June so people had enough time to really get a
sense of the neighborhood.

VICE CHAIRPERSON RENSHAW: And that date has
been selected by --

MR. GOODMAN: 1 think they"re going to set
the June meeting tonight.

VICE CHAIRPERSON RENSHAW: Tonight?

MR. GOODMAN: Yes.

VICE CHAIRPERSON RENSHAW: All right.

MR. GOODMAN: That"s my understanding.

CHAIRPERSON REID: Okay. Then that gives
ample time for whoever wants this party status who is
qualified to do so, and for the ANC to meet, and whatever

is deemed necessary by both the community and Mr. and
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Mrs. Goodman.

What i1s the date?

SECRETARY PRUITT Well, the first available
date in July would be the 17".

CHAIRPERSON REID: July 17". What time?
Afternoon or morning?

SECRETARY PRUITT Afternoon.

CHAIRPERSON REID: P.M.  Afternoon. Is
that good? Okay.

MR. GOODMAN: 17" did you say?

CHAIRPERSON REID: P._M.

MR. GOODMAN: P_M.?

CHAIRPERSON REID: Yes.

MR. GOODMAN: That"1l be fine.

CHAIRPERSON REID: AIll right. Do | take a
vote?

SECRETARY PRUITT Yes, we need to make a —-

CHAIRPERSON REID: Do 1 make a motion?

SECRETARY PRUITT You need to make a motion
to continue this hearing.

VICE CHAIRPERSON RENSHAW: 111 make a
motion to continue case #16696 to July 17" in the
afternoon.

BOARD MEMBER HINTON: 1 second.

CHAIRPERSON REID: All in favor?
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ALL: Aye.

SECRETARY PRUITT Just for clarification,
we will not send out new notices, so please this will
be your only notice of the new hearing date on the 17".

MR. GOODMAN: Does the Board need extra
copies of the modified plans for their files?

SECRETARY PRUITT Please.

CHAIRPERSON REID: We have those copies.

SECRETARY PRUITT Do we have extra copies?

Also, the request for party status can be
filed up to July 2™, you have 15 days, basically. So
you can let your neighbors know.

MR. GOODMAN: Surely. As a point of
clarification, i1t somebody files for party status, we
have an opportunity to cross examine them on the record,
do we not?

SECRETARY PRUITT Well, see party status--

CHAIRPERSON REID: If they"re granted. IT
they"re granted.

SECRETARY PRUITT  Somebody can file for
party status but the Board makes the determination on
whether or not i1t should be granted. If it is granted,
then you have the right to cross examine them and they
have the right to cross examine you.

MR. GOODMAN: Thank you.
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CHAIRPERSON REID: All right. Thank you

very much.

MS. BAILEY: And excuse me, Ms. Pena, could
you leave -- 1 don"t believe you filled out a witness
card. Could you one leave one please?

MS. PENA: Yes, ma"am.

MS. BAILEY: Thank you.

Madam Chair, the next preliminary matter,
I*"m not sure if you want to take this up now or you want
to take i1t up when the case i1s --

CHAIRPERSON REID: Just one second, please.

Ms. Bailey.

MS. BAILEY: Yes, Madam Chair. 1 don"t know
if you want to take this matter up now or If you want
to take it up when the case is called. It has to do with
the appeal number 16701 of the Foggy Bottom and West End
ANC-2A. Ms. Dorothy Miller had filed a request for party
status and there was some discussion concerning going
into that request again.

CHAIRPERSON REID: Repeat that again.
What?

MS. BAILEY: Ms. Dorothy Miller, this 1is
appeal #16701.

CHAIRPERSON REID: Yes, I know that one.

Okay .
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MS. BAILEY: Had Ffiled a request for party

status.

CHAIRPERSON REID: Yes.

MS. BAILEY: That request at the hearing of
April 10" the request was denied.

CHAIRPERSON REID: Yes.

MS. BAILEY: Earlier this morning in going
over the minutes for April 10" there was some discussion
concerning the vote and so forth about Ms. Miller~s
request. And the Board indicated at that time that it
would be taken up in the afternoon. 1 don"t know whether
you want to deal with that matter now or wait until the
case is called.

CHAIRPERSON REID: We"ll wairt until the case
is called, Mrs. Bailey. And it certainly was. Thank you
very much for reminding us of that. Okay.

Are there any other preliminary matters?
Staff have any other preliminary matters. Okay.

Then, Ms. Bailey, would you call the first
case, please?

MS. BAILEY: Application #16694 of Benjamin
and Julia Roland, pursuant to 11 DCMR 3104.1 for special
exception under section 223 to allow an addition to a
single-family dwelling not meeting the rear yard

requirements (section 404) in an R-1-A District at
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premises 5129 Macomb Street, N.W. (Square 1446, Lot 7).

All those wishing to testify, would you
please stand. Please stand and raise your right hands.

(The witnesses were sworn)

MS. BAILEY: Madam Chair, members of the
Board, while the applicant i1s taking his seat, a couple
of notes.

The site i1s zoned, our records are showing
that this site is zoned R-1-B, not R-1-A.

And then the applicants representative, Mr.
Andre Houston, whose seated at the table, was asked to
provide a letter for authorization from the property
owners. He has indicated that that information would be
forthcoming because he did not have i1t today.

CHAIRPERSON REID: Okay . But he will
provide 1t? All right. Okay. All right. And tell us
in what capacity.

SECRETARY PRUITT Sir, could you push the
mike button in front of you so the red light comes on.
Thank you.

MR. HOUSTON: Do you all have copies of this
sort of handout thing which is headed with a petition?

CHAIRPERSON REID: Yes.

MR. HOUSTON: 1If you do, you can turn to the

plan -- incidentally —-- 1"m sorry. The address is 5129
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Macomb Street, Northwest. And here is a blowup of the
plan. The addition intrudes into the required 25 yard
-- 25 foot set of rear yard.

CHAIRPERSON REID: Okay. Sir?

MR. HOUSTON: Yes.

CHAIRPERSON REID: Are you -- you need to
state what you believe you"re asking for and how you“re
going to go about --

MR. HOUSTON: We"re asking for a special
exception.

CHAIRPERSON REID: Yes. For?

MR. HOUSTON: For rear yard.

CHAIRPERSON REID: Under what section?

MR. HOUSTON: Well, let"s see. | don"t have
the papers in front of me, but --

CHAIRPERSON REID: 2237

MR. HOUSTON: I don*"t have the papers in
front of me and I can"t remember --

CHAIRPERSON REID: Yes. |It"s 223, the lot
is a single-family dwelling, that means the rear yard
requirements section 404 in R -- what is it?

MR. HOUSTON: 1It"s R-1-B.

CHAIRPERSON REID: R-1-B. Okay. Yes?

MR. HOUSTON: Okay. The slope -- the site

slopes up towards the rear so that this portion of it
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is, 1T you will, built into the hill. You can see this
perhaps most easily In the sketch labeled SK-3 where you
can see the existing house and then the addition, and
then the rear yard -- the rear yard setback line. And
then you can see the earth, how 1t goes up. And that portion
of the addition which is actually protruding into the
required setback -- there are two -- there are two rules
of the zoning. That anything below four feet from grade
does not count as an intrusion. And also that a skylight
does not count as an intrusion.

And Mr. Bello has interpreted this to mean
that a skylight below four feet does not count as an
intrusion. That would mean that these areas which are
shaded In are those parts of the structure which are in
violation of the rear yard.

The other parts here are in fact not 1iIn
violation of the rear yard because they“re below four
feet.

Now, #f you turn to the sketch here, it
perhaps gives you a better three dimensional 1dea of what
iIs being done. There"s a big skylight here with a
fireplace at the end and a chimney.

And the top part of the skylight and the top
part of the chimney are the parts that have been determined

to be in violation of the rear yard.
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This was reviewed with the neighbors and the
contiguous neighbors signed off on it, and these drawings
were shown to the neighbors. And the contiguous
neighbors signed off. One of them had -- said that they
didn®"t want the chimney to be a woodburning fireplace,
they wanted gas burning, which the owners have agreed
to as a condition. So that the smoke will be cleaner.

And the petition is, 1 think, before you or
a copy of the petition with the signature. And it was
brought up -- the issue was also then discussed at the
ANC meeting. If there isn"t an ANC report, they approved
it conditional on the fact that the chimney-- that the
fireplace be gas burning, as was requested by one of the
neighbors.

And so we"re asking for a special exception.
This 1s less than the 70 percent and i1t"s a residence,
so 1t comes in under the special exception clause.

Incidentally, Mr. Bello also determined that
Article 2001, which has been discussed I know before this
Board before, whether that i1s operative in this case.
And he has determined that it is not. I don"t want to
get into that this discussion with the Board. AIl I™m
saying is that 1 was told that he"s the person who makes
the determination as to whether that i1s operative or not.

And this i1s a record, as you will see, that he has made
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that determination. And this is according to Ms. Kress,
with whom 1 discussed this i1ssue at length.

BOARD MEMBER HINTON: Which is article 2001?

MR. HOUSTON: Article 2001 as 1 remember
says that any structure which already has a nonconformity
cannot have an addition built on it.

BOARD MEMBER HINTON: You can"t extend the
nonconformity?

MR. HOUSTON: No. Actually the way it"s
worded -- well, that i1s that you cannot put an addition
on it.

BOARD MEMBER HINTON: Okay.

MR. HOUSTON: Now, Mr. Bello has interpreted
this to mean that i1f the nonconformity is of a side --
of the nature of a side yard and you®"re not extending
that nonconformity, then i1t doesn"t apply. It only
applies if the structure is non-conformance because of
percent of lot occupancy. In other words, 1f It"s over
the whatever the percent of lot occupancy for this
particular zone is. This --

BOARD MEMBER HINTON: Then you could not add
to the lot occupancy?

MR. HOUSTON: Then you need a variance from
this particular article, although the article to which

this refers you can get a special exception from.
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I don"t want to get into this iIn any detail,
because I know 1t"s before corporation counsel. This
is apparently a mistake iIn writing the law. All I™m
saying iIs it doesn"t even apply to this case, and I ve
got a letter from Mr. Bello which excludes this even from
the discussion.

VICE CHAIRPERSON RENSHAW: Is that letter
in our records?

MR. HOUSTON: Yes, It is.

VICE CHAIRPERSON RENSHAW: It 1s?

MR. HOUSTON: 1It"s a letter to Mr. Bello.

They don"t write letters. You write letters to them.

VICE CHAIRPERSON RENSHAW: 1t"s your letter
to Mr. Bello dated?

MR. HOUSTON: March 2™.

VICE CHAIRPERSON RENSHAW: March 2™.

CHAIRPERSON REID: Do you see it? Do you
have 1t?

SECRETARY PRUITT It"s in your file, It just
doesn”"t have an exhibit number on i1t.

MR. HOUSTON: You have 1it.

SECRETARY PRUITT Right behind the petition
before your floor plans.

VICE CHAIRPERSON RENSHAW: well, 1I%ve

rearranged all mine.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27
CHAIRPERSON REID: Yes, 1 have it.

BOARD MEMBER HINTON: 1Is this application
self-certiftied?

MR. HOUSTON: Yes, it is.

CHAIRPERSON REID: This is your letter that
you wrote to Bello telling him basically what the parking
requirement would be under article 2001.

MR. HOUSTON: This is telling him what my
understanding of his -- my understanding of his view of
the policy of D.C. Zoning, which we discussed in the
meeting, of our early discussion.

CHAIRPERSON REID: Yes.

MR. HOUSTON: In other words, this is
confirming our earlier discussion. And this is as much
of a written kind of a record as one can get for something
like this. They don"t write letters.

CHAIRPERSON REID: Yes, they do.

MR. HOUSTON: No, practically they do not.

CHAIRPERSON REID: Excuse me, sir. They
write letters to us basically setting forth the zoning
that"s required for different sites.

MR. HOUSTON: They don"t write letters to
us.

CHAIRPERSON REID: No, but they do write

letters to us.
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MR. HOUSTON: Okay.

CHAIRPERSON REID: And we don"t have
anything in our records from D.C. -- Mr. Bello telling
what -- and 1f iIn fact there i1s any parking requirements
for this particular case or this case in general.

MR. HOUSTON: Yes.

CHAIRPERSON REID: So the relief that you©re
requesting 1s under section 223.

MR. HOUSTON: Right.

CHAIRPERSON REID: We have to look at and
determine i we feel that there is any -- because sometimes
we"re not iIn agreement with Mr. Bello or the Zoning
Administrator in terms of parking.

MR. HOUSTON: Well, you please do whatever
you feel. I*m just telling you what I was told by Ms.
Kress, and what I was told to do. And because this issue
has come up before before the Board, 1 wanted to bring
it up now.

CHAIRPERSON REID: Okay.

MR. HOUSTON: And basically tell the Board
that 1°ve done everything I could to deal with this issue.

CHAIRPERSON REID: Okay.

BOARD MEMBER HINTON: May 17

CHAIRPERSON REID: Yes.

BOARD MEMBER HINTON: After this addition
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iIs built —-

MR. HOUSTON: Yes.

BOARD MEMBER HINTON: -- the proposed grade
around that part of the addition that"s under the skylight

MR. HOUSTON: Yes.

BOARD MEMBER HINTON: -- will be -- where
will that be? Are you lowering that grade?

MR. HOUSTON: No. The grade is remaining
the same.

BOARD MEMBER HINTON: So the grade in that
area looks like 1t"s going to come up to the roof top
of that part of the building?

MR. HOUSTON: [It"s coming up to the bottom
of the skylight, yes.

BOARD MEMBER HINTON: Okay .

MR. HOUSTON: The skylight starts above the
-- right above the grade. The grade comes up to about
six feet above this point here when it"s back there.

This goes up three feet and then i1t slopes up another

three feet.

BOARD MEMBER HINTON: That"s an existing
wall?

MR. HOUSTON: This i1s an existing wall. This
Is existing grade. The existing grade is not being
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effected.

BOARD MEMBER HINTON: Okay. First, let me
say that how you explained the part of this what is less
than four feet.

MR. HOUSTON: Yes.

BOARD MEMBER HINTON: That"s an interesting
interpretation that 1°ve never heard of before. And
basically my understanding of the zoning reg is i1f a
structure is more than four feet above grade, then the
whole thing counts. Not just the portions of it that
are not four feet. So I don"t think you can take parts
of this addition and say the parts of the addition that
are less than four feet high are not in the rear yard,
because the way we"ve always looked at i1t —-

MR. HOUSTON: Okay.

BOARD MEMBER HINTON: -- 1f it"s four feet
or above, It"s in.

MR. HOUSTON: The only reason | say that,
again, is because I wanted to clarify this point. 1 was
told to go clarify it with the Zoning person, who
effectively Mr. Bello at the moment. And that"s also
part of this letter.

I certainly will agree with whoever has
authority as to the interpretation.

BOARD MEMBER HINTON: Okay. And so then let

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

me sort of pursue this. It appears to me that there could
be an addition to this building that would not protrude
so far into the rear yard. This addition is shaped --

MR. HOUSTON: Yes.

BOARD MEMBER HINTON: So why didn"t you pursue
an option that would be In compliance with the zoning
regs that wouldn®"t need a special exception?

MR. HOUSTON: Well, for two reasons. One,
it was my understanding that from reading the zoning
regulations, a skylight -- and 1t says i1t clearly -- does
-- can protrude into a required open space. And this
was a skylight.

SECRETARY PRUITT Excuse me, Mrs. Hinton.

BOARD MEMBER HINTON: It looks kind of like
a roof to me.

SECRETARY PRUITT Maybe 1 can shed a little
light on this for you.

BOARD MEMBER HINTON: I mean, well, can we
just finish this point.

SECRETARY PRUITT Sure.

MR. HOUSTON: Okay.

BOARD MEMBER HINTON: Okay. 1 mean, there
are skylights that are little window shaped things that
you cut into a roof to let light in and then there®s --

this thing that you®re labeling a skylight that looks
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very much like an entire glass roof --

CHAIRPERSON REID: Glass roof.

MR. HOUSTON: Yes.

BOARD MEMBER HINTON: So, you know --

MR. HOUSTON: I"m not contesting that,
ma®am.

BOARD MEMBER HINTON: -- a rose is a rose
IS a rose.

MR. HOUSTON: 1 thought I was asked why I
proceeded with this.

BOARD MEMBER HINTON: Yes.

MR. HOUSTON: And 1"m just telling you why.

BOARD MEMBER HINTON: well, no. My
question was why iIs the addition shaped this way to
protrude so far into the rear yard when there appears
to be room on the lot to shape the addition differently?

MR. HOUSTON: Oh, no. You know, we looked
at a lot of different options. And in order to get what
the owners wanted in the terms of a breakfast or a family
room addition, it needed to go into this area. It could
not fold back against the house without obscuring the
light and ventilation and making a mess of the circulation
of the house if it -- In other words, if this part here
were taken and put over here, i1t would block the

circulation and so forth of the existing house.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
BOARD MEMBER HINTON: How would it block the

circulation? 1 see that -- 1t looks like a little patio?

MR. HOUSTON: Yes.

BOARD MEMBER HINTON: But there"s a lot of
room between that patio and the other corner of the house,
at least the length of the addition that you"ve built.

MR. HOUSTON: There"s a center hall here.

BOARD MEMBER HINTON: Yes.

MR. HOUSTON: And there are windows along
here. And so -- and we looked at a number of possibilities
of doing this,

BOARD MEMBER HINTON: Right.

MR. HOUSTON: That they block the center
hall and they -- so forth and so on.

VICE CHAIRPERSON RENSHAW: IT may jJust
interrupt for a moment.

MR. HOUSTON: Yes.

VICE CHAIRPERSON RENSHAW: Mr. Houston, it
would have been very helpful if we had had a floor plan
as the house is now designed and then a floor plan as
to what it looks like on the first floor with this
addition.

MR. HOUSTON: 1"ve got one here. Would you
like to see 1t?

VICE CHAIRPERSON RENSHAW: Well, anything
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that you submit to us has to be kept. 1Is that something
that can be kept?

MR. HOUSTON: You can certainly keep this,
and 1 believe this drawing was submitted.

SECRETARY PRUITT Unfortunately, we don"t
have the capability of reproducing large plans for you.

Ms. Hinton, I just wanted to let you know
in chapter 2502.4 1t says "The ordinary projection of
a skylight above the bottom of a yard or a court shall
be permitted i1f placed so as not to obstruct light and
ventilation.” So there®s a separate regulation dealing
with that projection.

BOARD MEMBER HINTON: Could you read that
again?

SECRETARY PRUITT Sure. "The ordinary
projection of a skylight above the bottom of a yard or
a court shall be permitted if placed so as not to obstruct
light and ventilation.” And that"s section 2502.4.

CHAIRPERSON REID: And 1 thought your
question was --

VICE CHAIRPERSON RENSHAW: 1 want a floor
plan.

CHAIRPERSON REID: -- the definition of --
I mean, whether or not it was in fact a skylight or a

glass roof.
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BOARD MEMBER HINTON: Yes, I think that"s a

different issue.

SECRETARY PRUITT There were a couple of
issues, so | just wanted to give you some clarification
on that.

BOARD MEMBER HINTON: Yes.

CHAIRPERSON REID: It needs to be on the
record and then i1dentified clearly.

VICE CHAIRPERSON RENSHAW: Yes. We are now
looking at the whole set of plans that Mr. Houston, the
architect, has submitted to the Board. And on Al on the
list of drawing iIs existing conditions. And --

MR. HOUSTON: It actually is --

VICE CHAIRPERSON RENSHAW: It"s Al.

MR. HOUSTON: You"re right, it"s the --

VICE CHAIRPERSON RENSHAW: Oh, i1t"s the
cover sheet.

MR. HOUSTON: 1t"s the cover sheet.

VICE CHAIRPERSON RENSHAW: And we"re asking
Mr. Houston to give us the line of the house as 1t stands
now, the wall of the house, and then to outline for us
the addition.

MR. HOUSTON: The existing house has an
addition which goes like this. This addition was the

subject of a previous variance because it intruded on
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the side yard. This has nothing to do with the present
-- we don"t intend to continue this intrusion. In fact,
we"ve made sure that we"re keeping the eight feet. But
that"s why the actual addition i1s so oddly shaped.

VICE CHAIRPERSON RENSHAW: So it goes over
here?

MR. HOUSTON: Yes. Do you want me to --
okay. There"s actually a shed here, too. But this is
the existing.

CHAIRPERSON REID: Okay. And what i1s that?

MR. HOUSTON: This is existing, too.

CHAIRPERSON REID: Well, what i1s i1t, that
little box thing?

MR. HOUSTON: Oh, that"s just a paving.
That®"s just a step. A step up. A stoop.

CHAIRPERSON REID: And what is this little
thing?

MR. HOUSTON: This is --

SECRETARY PRUITT Madam Chair, you have to
identify so that when the transcripts come back, they
can be understood.

CHAIRPERSON REID: What i1s this curvature
here?

MR. HOUSTON: It"s an addition which 1is

actually containing the powder room.
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CHAIRPERSON REID: So that"s where the

bathroom is, the powder room?

MR. HOUSTON: That"s right.

BOARD MEMBER HINTON: Now, when we compare
your architecturals to this plat that has the -- Exhibit
6, that stoop is shown in a different location.

MR. HOUSTON: This isn"t a stoop. This is
a bay, which sticks out only on the second floor. 1It"s
already existing and so I didn"t show it on the Ffirst
floor plan because i1t wouldn®t show up. It iIs, It says
existing. That"s the way they want me to show it.

The stoop is just a line on the ground.

BOARD MEMBER HINTON: Right, but that®s not
here einther.

MR. HOUSTON: No, it"s just part of the
paving.

BOARD MEMBER HINTON: Right. Normally those
things would be shown.

MR. HOUSTON: Oh, okay.

VICE CHAIRPERSON RENSHAW: So that"s why we
like to have an 8[]by 14 layout of the existing house
and then an 8[]by 14 of the new plans.

So In essence you are knocking out the back
wall of the kitchen?

MR. HOUSTON: That"s right.
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VICE CHAIRPERSON RENSHAW: And extending?

MR. HOUSTON: Right. Right now the kitchen
is in thisareahere. |Ifyouwant to see the —- the kitchen
is here, and that 1s being gutted. This is now a breakfast
room, and that is being taken out to here so that the
addition can be here.

CHAIRPERSON REID: And where is the kitchen
going to be now?

MR. HOUSTON: 1It"s going to go back there.

CHAIRPERSON REID: Oh, you"re going to put
the kitchen back --

MR. HOUSTON: Right.

CHAIRPERSON REID: You“"re going to take it
out and then --

MR. HOUSTON: It"s going to be -- actually,
iIt"s going to be made so that i1t goes Into the breakfast
room. Be made bigger.

CHAIRPERSON REID: You"re extending 1t?

MR. HOUSTON: Yes.

CHAIRPERSON REID: Oh, 1 see.

MR. HOUSTON: Into the --

VICE CHAIRPERSON RENSHAW: And what is this
here? Counter by --

MR. HOUSTON: Owner. This is a place where

they can --
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VICE CHAIRPERSON RENSHAW: Have a little

desk area?

MR. HOUSTON: Yes, for a computer.

VICE CHAIRPERSON RENSHAW: Oh, computers.

MR. HOUSTON: People who seem to want to have
their computer now In the kitchens. Everyone works in
the kitchen.

And what they wanted to have was that iIn
addition to the kitchen, a family room where they could
both eat and they could sit. This i1s something that a
lot of people want now. And in order to do that, you
need 21 feet. You need nine feet for the seating for the
eating and 12 feet for the sitting. Now, that"s idea.

Of course, you can cut i1t back a little back, but that"s
what you ideally want.

And we looked at many, many different
alternatives of how to make this work, and they all had
the disadvantage of closing off another part of the house
or what we felt was even worse, disturbing the existing
grade, which we very much wanted to keep the way the grade
-- the way the house is seated iIn the grade now, this
because 1t went into the grade like that rather than
cutting the grade -- some of the alternatives would change
1t more.

CHAIRPERSON REID: Okay-

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
MR. HOUSTON: And the neighbors seemed to

be pleased with the fact that we weren"t changing the
grade.

VICE CHAIRPERSON RENSHAW: What is this over
here?

MR. HOUSTON: That"s -- actually that"s a
storage closet for glasses and so forth, as is this.

CHAIRPERSON REID: Why do you have it be
blank.

MR. HOUSTON: This is showing the direction
of the wood flooring, and this just showing an area.

CHAIRPERSON REID: Okay.

MR. HOUSTON: So the wood flooring will go
this way here and then it will go this way here, and then
it will go this way here. And then it will go this way
here. That"s the convention.

VICE CHAIRPERSON RENSHAW: Why didn®"t you
try to work off of what looks to be a study?

MR. HOUSTON: That"s a central hall.

VICE CHAIRPERSON RENSHAW: Over on this
side?

MR. HOUSTON: Oh, on that side. Well --

VICE CHAIRPERSON RENSHAW:  And work into the
back yard that way?

MR. HOUSTON: Well, the kitchen wasn"t over
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there -- I"m sorry. The kitchen is here and the dining
room is here, so when we looked at options to work over
here, we realized we"d have to take the whole kitchen
dining room assembly over here.

SECRETARY PRUITT Madam Chair, when you"re
referring to these things, you really need to identify
so that the transcript will be clear.

VICE CHAIRPERSON RENSHAW: We are looking
at Exhibit 6.

CHAIRPERSON REID: For Ms. Renshaw.

SECRETARY PRUITT For all of you.

CHAIRPERSON REID: Identify what exactly
you --

SECRETARY PRUITT As in the south corner,
that way. Because otherwise here and here when you read
the transcript we"ll not be able to i1dentify it.

VICE CHAIRPERSON RENSHAW: As you're
looking at Exhibit 6 on the right hand side --

SECRETARY PRUITT Thank you.

VICE CHAIRPERSON RENSHAW: -- 1In back of
the driveway there is a section of the house that juts
out with a rather deep back yard. So we were asking why
this addition could not be placed in that location. And
Mr. Houston, why don®"t you say again for the record.

SECRETARY PRUITT Sir, and you can have a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42

seat. |1 mean, iIf you have the drawings.

MR. HOUSTON: I --

SECRETARY PRUITT Or do you still need to
work on some larger ones.

MR. HOUSTON: Wherever you want me. You want
me here or there, just tell me.

SECRETARY PRUITT 1t"s more appropriate for
you to sit down unlless you"re working directly from that.

CHAIRPERSON REID: He"s working from here.

SECRETARY PRUITT As 1 said, unless he"s
working on this directly.

CHAIRPERSON REID: Okay.

MR. HOUSTON: Do you want me to stay here

CHAIRPERSON REID: Stay here, it"s fine.

MR. HOUSTON: Okay. Thanks. The dining
room is here. This is the central hall and this is the
living room. In order to make this the kitchen and make
the family room off of this, you really have to make the
dining over here, which means you"d have to rip up the
dining room and make it the living room. In other words,
you"d have to reverse the dining room/living room way
the house was arranged. Plus the fact that you would then
be giving up the study here, which as you correctly

guessed, It Is a study on top of the garage which they
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very much want. So this didn"t seem to be getting
anywhere. It just seemed to be kind of twisting the house
around and getting nowhere, losing a room in the meantime.

VICE CHAIRPERSON RENSHAW: So the emphasis
here iIs to have an enlarged eating area, is that the
primary purpose?

MR. HOUSTON: Family room, which will be
eating and sitting.

VICE CHAIRPERSON RENSHAW: Eating, sitting
family room off a kitchen?

MR. HOUSTON: Yes. That"s right.

VICE CHAIRPERSON RENSHAW: Off an existing
kitchen?

MR. HOUSTON: That"s right.

VICE CHAIRPERSON RENSHAW: And the study
that we had 1dentified as a possible better location is
over a garage, and it would be disturbing the study if
the addition were there and you couldn™t move the kitchen
over to that side of the house?

MR. HOUSTON: Well, you®d have to move the
dining room and the kitchen over, which was -- it seemed
to be going to great extents to change the house around.

And then at the same time we realized you®d lose the
study. So, 1t would seem to be a fruitful way to proceed.

VICE CHAIRPERSON RENSHAW: Okay -
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CHAIRPERSON REID: Okay? Any other

questions?

VICE CHAIRPERSON RENSHAW: No.

CHAIRPERSON REID: All right.

VICE CHAIRPERSON RENSHAW: Just on wanting
to know how you"re going to keep the water damage from
the back of the house if you“re pushing into the hill?

Maybe 1t"s a technicality you can explain later one.

MR. HOUSTON: There"s a -- a water retention
has been paid to that. This is parged and then a very
good water proof membrane is put against it, and then
something called Myradrain is put against that which keeps
the drainage. And then at the base a hard PVC pipe with
holes in it to evacuate the water i1s put in. 1 mean,
right, that®s an obvious how you"re going to deal with
this.

VICE CHAIRPERSON RENSHAW: Good to go.

CHAIRPERSON REID: Okay . Any other
questions, board members?

VICE CHAIRPERSON RENSHAW: Yes, I do. Mr.
Houston, the petition, Exhibit 23, you have listed four
neighbors, 1 gather, and two of them had some remarks.

And I wanted to know if you would just indicate on Exhibit
17, which 1s a map, where these neighbor®"s homes are

located?
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MR. HOUSTON: Would you like me to come up?

VICE CHAIRPERSON RENSHAW: Yes, 1T you
would. Tell me where they are.

MR. HOUSTON: I1"11 circle that for you.
This one. This one. This one. And this one. Are the
four neighbors which were considered contiguous.

VICE CHAIRPERSON RENSHAW: And the two
neighbors who had remarks -- comments -- and 1 asked for
a little dot on the map, it would be right here.

MR. HOUSTON: Thomas. Yes. Thomas, right
is -- Thomas, as 1| remember, was just Thomas.

VICE CHAIRPERSON RENSHAW: Well, is that 1t.

MR. HOUSTON: Yes, R.C. Thomas.

VICE CHAIRPERSON RENSHAW: All right.

MR. HOUSTON: Was the person who wanted to
make sure --

VICE CHAIRPERSON RENSHAW: And it"s Toby
Gah, G-A-H, or Gatti, 5137 Macomb who wanted the chimney
only to go to the top of the skylight?

MR. HOUSTON: Yes.

VICE CHAIRPERSON RENSHAW: And where does
5137 Macomb, where i1s that on the map?

MR. HOUSTON: 5137 Macomb Street, and this
is 51 --

MS. BAILEY: Mr. Houston, make sure you"re
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speaking in the microphone.

MR. HOUSTON: That is right there.

VICE CHAIRPERSON RENSHAW: All right. Next
door neighbor.

MR. HOUSTON: Yes.

VICE CHAIRPERSON RENSHAW: Good. Thank
you.

CHAIRPERSON REID: This 1is where you
indicated the neighbors live? Okay.

VICE CHAIRPERSON RENSHAW: Those are the
four.

I1"m telling Chairperson Reid that we now have
the map marked and the two dots in pink are the two
neighbors who have remarks on the petition, which 1is
Exhibits 23 and 17.

CHAIRPERSON REID: Okay . All right.
Thank you, Mr. Houston. You may stay right there. I don"t
think you have any opposition.

Is anyone else here in regards to this case?

All right.

ANC? There"s no answer. There"s no ANC
report. We assume that since we don"t have anything to
the contrary, that the ANC has no opposition or not problem
with this particular case.

MR. HOUSTON: They"ve actually voted for it
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with those petitions. 1 don"t know why they didn"t send

VICE CHAIRPERSON RENSHAW: Well, without a
letter we do not have anything to go on.

MR. HOUSTON: I know.

CHAIRPERSON REID: And we can®"t give them
the great weight -- again, we assume that they don"t--
iT they have problems with 1t, they"ll let us know.

MR. HOUSTON: 1 just know we met for a long

CHAIRPERSON REID: Okay. Okay. Did you say
the ANC had suggested some conditions?

MR. HOUSTON: The condition is that i1t get
a gas burning fireplace --

CHAIRPERSON REID: Oh, that. Okay. All
right.

Office of Planning Report.

SECRETARY PRUITT I don"t think I have one.

CHAIRPERSON REID: There was not one? All
right. Then we go to persons or parties iIn support, first
parties in opposition, closed remarks by the applicant.
That"s you.

MR. HOUSTON: I think 1°ve clarified
everything.

CHAIRPERSON REID: Yes. And then would you
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like to request?

MR. HOUSTON: Yes, I1°d like to request a
bench decision.

SECRETARY PRUITT You"ve got to turn your
mike on and speak into it. We"re not picking you up.

MR. HOUSTON: 1°d like to request a bench
decision since there®s no opposition.

CHAIRPERSON REID: Okay. Board members,
discussion? What"s your pleasure?

BOARD MEMBER HINTON: I1"d like to take just
a minute to read through 2001 to see -- to make sure that
we"re i1n agreement with that.

CHAIRPERSON REID: The parking?

BOARD MEMBER HINTON: No, 2001 is
nonconforming structures.

CHAIRPERSON REID: Oh, okay.

BOARD MEMBER HINTON: 1 just want to read
it. Reading of this, 1 think that we"re going to run
into a little trouble In 2001.3.

CHAIRPERSON REID: Okay.

BOARD MEMBER HINTON: And that section says
enlargements or additions, and this is to a nonconforming
structure devoted to a conforming use, which iIs what we
have. "Enlargement or additions may be made to the

structure provided that the following requirements shall
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be met: (&) The structure shall conform to percentage
of lot occupancy requirements.” Which 1t does.

"(b) The addition or enlargement itself
shall conform to use and structure requirements.” And
that 1 think i1t does not do.

MR. HOUSTON: The use and what?

BOARD MEMBER HINTON: And structure
requirements.

MR. HOUSTON: Structure?

BOARD MEMBER HINTON: Structure
requirement. And one of the requirements on a structure
in this zone area 1s that it has a required rear yard
of 25 feet. So that"s the provision that you®"re not
meeting.

The  provision, "(c) The additional
enlargement i1tself shall not increase or extend any
existing nonconforming aspect of the structure and shall
not create any new nonconformity of structure and addition
combined.™

So the new nonconformity that you will be
creating is you would have a nonconforming rear yard.
So —-

MR. HOUSTON: Yes. I understand how you"re
interpreting this, and all I can say i1s this, and |1 don"t

want to get deeply involved in this because 1 -- | have
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talked with a great number of people about this. And
the general consensus has been that this is a mistake
and that the Corporation Counsel -- and may already have
cured 1t, but because the Zoning Administrator -- the
effective, | should say, Zoning Administrator Mr. Bello,
who I was told has a final decision power as to whether
this does apply or not, and if he has chosen not to apply
it, then 1 don"t even have to worry about this. That"s
all 1 know.

All 1 can say i1s that 1°ve certainly given
this exhaustive -- and I"ve talked to you -- the Board
about this before at other cases.

And, incidentally, at the other the Board
decided to give me a variance to this 1If a variance was
required by someone in some interpretation.

All I™m saying now is that the only person,
in my understanding, who would require the variance would
be Mr. Bello, and he has said he doesn"t. That"s all 1
know.

I would as a citizen strongly urge D.C. to
get its act together on this, but it"s very confusing
to the architectural community.

BOARD MEMBER HINTON: Yes, | completely
agree with that.

MR. HOUSTON: And the sense is perfectly
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clear to everyone 1°ve talked to; this is not supposed
to apply. They never would have written the other thing
iT they realized that this rule was omitted, essentially,
from the special exception. However, it has been
interpreted -- it is in this limbo state now.

MS. SANSONE: Madame Chair, maybe 1 could
help clarify. 1t"s not quite In a limbo state.

The section 223 allows for special exception
release from certain sections of the zoning regulations,
and they"re all in the 400 series. What needs to happen
is that the Zoning Commission needs to add to that rule
a reference to 2001.3, and that needs to be done by a
notice of rulemaking, which I have been starting to start.

However, in researching the history just yesterday to
support that proposed rulemaking, 1 discovered that the
Office of Planning®s report to the Zoning Commission on
2/23 specifically stated that it was to be limited to
the sections referenced iIn 223, which are all in the 400
series.

Therefore, section 2001.3 is not covered by
the special exception provision and a variance is required
here from 2001.3, paragraphs (b) and (c).

And it iIs true that the Zoning Administrator
does have the power interpret the zoning regulations,

but it is the Board of Zoning Adjustment that has the
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final administrative say on whether that interpretation
IS correct or not. And iIn these cases i1nvolving one
family dwellings and flats consistently over the last
few months the Board has been requiring the variance in
addition to the 223.

I believe Mr. Houston"s largely made his case
for a variance in describing the layout of the house,
topography and so forth. And i1t doesn”t seem that he really
has a difficult obstacle here to overcome with his
application, but I don"t believe 1t"s correct to say that
the relief from 2001.3 is not required.

MR. HOUSTON: I didn"t mean to say that.
I just meant to say that Mr. Bello said that. Far be
it from me to actually unravel this little thing. And,
yes, If the Board feels that they have the authority to
make that interpretation, then I do request a variance
from this in addition to the special exception, as | have
done before.

CHAIRPERSON REID: Thank you.

Ms. Sansone, in regard to this issue that
you just raised or that has been raised where there is
Mr. Bello saying thing and we"re saying a different thing,
is he being made aware of this type of situation that
we"re put In so often where there i1s conflict indirections

being given, and sometimes there are even with the zoning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

regulation?

SECRETARY PRUITT I can answer that. Yes,
we"ve, staff here has been In contact with them because
this 1s a problem that has come up over and over. And
we"ve talked with him to try to Tfigure out his
interpretation has been a little different than the
Board®"s in the past, as Ms. Sansone said.

The Board iIn the recent past when there®s
been 222 if there"s still been some lot occupancy issues,
you®ve also done 2001.

CHAIRPERSON REID: Yes. Okay. Well, 1
think that In the interest of trying to be regulatorily
correct, it doesn®t hurt to go ahead and apply the same
requirement for the variance for 2001 in that --
particular In that it seems that it"s easily achieved.

Now, we have spoken to that somewhat, but Mr. Houston,
can you just say briefly--just give us the -- how iIn fact
this particular application meets uniqueness iIn regards
to the property itself. And I think that we talked a
little bit about that.

MR. HOUSTON: The property itself is oddly
shaped, as you can see.

CHAIRPERSON REID: Unusual.

MR. HOUSTON: In a sense, 1t"s this odd

shape, this slanted rear yard line --
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CHAIRPERSON REID: Like a trapezoid.

MR. HOUSTON: It"s a trapezoid, which 1is
causing the problem. |If it had been squared off --

CHAIRPERSON REID: And also the topography?

MR. HOUSTON: The topography, it"s a very
steeply slopping site. And we wanted to keep the
topography as it was. There are a lot of very nice trees
there and everyone in the neighborhood wanted to do
something which was sympathetic with the topography.

CHAIRPERSON REID: Can you speak to the
practical difficulty and in compliance with existing
regs? Was i1t practical difficulty for you to be able
to comply with the existing zoning regulations?

MR. HOUSTON: That"s correct. That"s
correct.

CHAIRPERSON REID: Speak to that.

MR. HOUSTON: Oh, speak to that?

The owners wanted a room which is commonly
wanted now, which is a family room off of the kitchen.
And this i1s something which, perhaps, 50 years ago was
not part of the program of a typical house but now it
really is. And it has to be added to the kitchen/dining
room area because that"s what 1t hooks into.

And so In order to make this addition the

rear yard had to be intruded upon in the manner that it
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was made and for a house of this size to have a family
room Is a normal requirement.

CHAIRPERSON REID: Well, but the test says
where®s the practical difficulty upon the owner that would
keep them from being able to comply with the existing
zoning regulations?

MR. HOUSTON: The practical difficulty is
they can"t get a family room, and a family room is a normal
requirement for a house now, just as --

CHAIRPERSON REID: Well, who says?

MR. HOUSTON: Who says?

CHAIRPERSON REID: Yes.

MR. HOUSTON: That"s, I guess, the argument
that 1 as an architect in a sense am making. That just
as --

CHAIRPERSON REID: I1t"s a requirement for
a house now?

MR. HOUSTON: It just is. It used to be--
you used to have a dining room, a kitchen and a living
room and very little storage in a house. Now -- and that
was just accepted as what the program and the ground floor
of a house was.

Now for a house of this size the accepted
program would include a family room and a great deal more

storage.
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CHAIRPERSON REID: That would be the

desired, you say? That would be something that would
be desired?

MR. HOUSTON: Yes, that would be something
that would be desired and I think i1t would raise to the
level, really, of something that for a house of this size
it would be expected and be a necessary component of it.

CHAIRPERSON REID: Okay . What 1s your
feeling about -- can you speak to this --

MR. HOUSTON: 1°d also like to point out that
this threshold, this variance threshold 1"d like to ask
the Board to take into consideration that we"re not asking
for much of a variance. There"s small areas which are
encroaching upon that Iline and that consequently,
perhaps, you could take that into consideration in gauging
whether we have met the test for a variance.

CHAIRPERSON REID: Okay. With regard to
adverse impact, can you speak to that?

MR. HOUSTON: Yes. We"ve aired this with
the neighbors and with the ANC thoroughly, and one of
the purpose -- one of the reasons we did it this way was
to keep the -- so that we wouldn®t have to disturb the
earth.

CHAIRPERSON REID: Well, adverse impact in

regard to the impact upon --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57
MR. HOUSTON: The neighborhood?

CHAIRPERSON REID: Yes.

MR. HOUSTON: It can"t --

CHAIRPERSON REID: Noise, parking, traffic,
light.

MR. HOUSTON: No, 1t cannot be seen from the
street and because of that heavy landscaping, it"s not
particularly visible to the neighbors. And all the
neighbors have been contacted.

CHAIRPERSON REID: And you did get a letter,
a petition of support from your neighbors who are adjacent
neighbors?

MR. HOUSTON: Yes, we got a letter -- we got
a sign off from all the adjacent neighbors, and they were
all visited by the owner and it was discussed with them.

CHAIRPERSON REID: Okay . And the third
part is the -- does i1t impair the integrity of the zoning
regulations or MAP, the zoning planner MAP?

MR. HOUSTON: 1 think that the intent of the
zoning regulations here is that a lot of area be left
behind the house so that it doesn”"t get cramped.

CHAIRPERSON REID: Yes.

MR. HOUSTON: And, as you can see, a great
deal of area is left behind the house. This does not

cramp the rear yard -- the rear area of the property,
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partly because it"s got this big part that sticks out
there.

CHAIRPERSON REID: Okay. All right. Any
other questions, comments? All right. Question?

Would you like to make a motion?

VICE CHAIRPERSON RENSHAW: 1 move approval
of application of Benjamin and Julia Roland pursuant to
11 DCMR 3104.1 for a -- now are we talking about a variance
and a special exception?

CHAIRPERSON REID: Yes.

VICE CHAIRPERSON RENSHAW: Variance and a
special exception under -- the special exception under
section 223 and the variance under 2001 to allow an
addition to a single-family dwelling not meeting the rear
yard requirements (section 404) in an R-1-A District at
premises 5129 Macomb Street, N.W. (Square 1446, Lot 7).

CHAIRPERSON REID: Okay. And then would
you -- go ahead.

VICE CHAIRPERSON RENSHAW: And requirement
for -- there i1s a request for a bench decision. There
does not seem to be any adverse impact on the neighbors.
We have been shown on Exhibit 17 where the effected
neighbors are living. And i1t seems that the minor
opposition iIs being addressed by the applicant, as so

stated by Mr. Houston, theilr representative. That the
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lot i1s unique given kind of a trapezoid appearance and
this application does not impair the zoning regulations
or the MAP.

CHAIRPERSON REID: Okay . Is there a
second? All right. Motion fails for lack of a second.

BOARD MEMBER HINTON: Ms. Renshaw, could you
just articulate for me -- what you see is the unique
condition that"s causing the practical difficulty --

VICE CHAIRPERSON RENSHAW: Well, again, the
applicant has talked about the oddly shaped property,
the trapezoid, the need if we -- iIf the applicant was
to attach the addition to the right side of the drawing,
as on Exhibit 6, that would mean the configuration of
the dining room and the kitchen would have to be switched
to the right hand side of the property, and the applicant
woulld lose the study which is over a garage.

Now, to be sure, that is the side of the
property with the deepest back yard, but it is not near
the eating area. And this 1is designed to be an
eating/sitting area off of the dining and kitchen, which
IS as the architect said, the program in housing design
today.

MR. HOUSTON: Yes.

CHAIRPERSON REID: The practical

difficulty?
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VICE CHAIRPERSON RENSHAW: The practical

difficulty would also go the way of expense in switching
the downstairs layout of the house where the kitchen and
the dining area have to be moved to the area behind the
driveway, which is now the study on Exhibit 6, and then
reconfigured the left hand side of the property, which
iIs now the dining/kitchen area iInto a study. And the
representative for the applicant has talked about the
circulation of the downstairs and there seems as laid
out the best circulation pattern without getting into
redesigning the kitchen and redesigning the dining room
and putting the study where the kitchen was, perhaps that
would be too great an expense -- added expense.

MR. HOUSTON: And the plumbing also is on
the wrong side of the house.

CHAIRPERSON REID: But the practical
difficulty has to go to what prevents the applicant from
complying with the existing zoning regulations. That"s
what the practical difficulty has to be derived from,
so you have to speak to what is the practical difficulty
that prevents the applicant from complying with the
existing zoning regulations as to the regards to that
fact In this instance.

VICE CHAIRPERSON RENSHAW: Well, I think the

Chair address that since you brought that up.
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CHAIRPERSON REID: It"s not my motion. Not

my motion. I don"t -- 1"mhaving a difficult time graping
with the practical difficulty to comply with existing
zoning regulations. | looked at 1t, and I was trying
to see iIf In fact there was some way we could make it
fit, but I can"t come up with an answer to that.

Ms. Hinton, do you have any input?

VICE CHAIRPERSON RENSHAW: Other than to go
back to Mrs. Hinton"s earlier comments about making this
structure smaller to be able to pull it back into the
yard a bit.

BOARD MEMBER HINTON: And that"s what I™m
really troubled with. IT I add up these dimensions, this
addition appears to be 23 feet beyond the main portion
of the house.

MR. HOUSTON: This i1s correct. Well, it"s
21, 1 think, the inside. Or maybe it is 23, the outside.

BOARD MEMBER HINTON: The dimensions I have
on —- this is Exhibit 2, 15.2 plus 7.8.

MR. HOUSTON: Okay.

BOARD MEMBER HINTON: What"s that? 1Is it
237

MR. HOUSTON: Whatever it adds up to. Yes,
and that"s to the outside. Yes, you"re right. | was

thinking of the inside dimensions.
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BOARD MEMBER HINTON: Okay. So that"s a

large addition. That"s a large -- and when you look at
-— 1t"s extending into the part of the lot that has the
smallest rear yard, so in fact it"s compounding the
problems.

And 1 guess everything that | heard, I don"t
believe this will impair the intent of the zone plan,
I don"t think 1t would unreasonably obstruct light and
air to adjacent property because there is still a portion
-- a pretty large portion of rear yard. But I"m just
-— 1"m really troubled that the size of this addition
just really doesn"t seem necessary to accomplish the
stated purpose, which is sort of to provide what"s
expected i1n a single family today.

CHAIRPERSON REID: There®"s nothing in the
regulations that speak to what"s expected In a single
family home today.

BOARD MEMBER HINTON: Well, 1 was basing
that on what the applicant said.

VICE CHAIRPERSON RENSHAW: well, the
applicant”s representative talked about 21 feet and being
the minimum sitting/eating area in a family room. Now,
if this were adjusted two feet; from 23 to 21, would that
give you more comfort, Mrs. Hinton?

CHAIRPERSON REID: It still wouldn™t --
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MR. HOUSTON: The extra two feet or 1[] is
the exterior wall and the fireplace. That"s why --
because 1 did design it to 21 feet and with the water
proofing and so forth, and a masonry wall, the actual
footprint including exterior wall became a little bigger.

BOARD MEMBER HINTON: You know, 1f this were
just a special exception, I would have no problem with
it. I think clearly it would be fine. But when you get
the variance and part of the way the variance language,
the way 1 look at 1t i1s practical difficulty in using
the property under the zoning regs. So I think that this
property is being used comfortably under the zoning regs
the way it is. And 1 think there are sort of other
configurations of an addition that might not be as
speculator as this but would be workable and that would
be in compliance with the zoning regs. And | think that
there"s a burden on the applicant to look at those and
explore those alternatives when the relief that"s
requested iIs a variance.

And I know that you came here today not really

prepared to defend a variance, having been told by a
very good source that you didn"t need 1t. So maybe what
we want to do is give the applicant some additional time
to give some thought to this and see If there"s —-- either

iT there®s some other justification that you can come
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up with for the variance or if there are some changes
that could be made so that the large portion of the
addition is not extending into the smallest portion of
the rear yard.

MR. HOUSTON: Obviously, 11l do whatever
the Board feels is appropriate. 1°d be happy to show you
all the options that we looked at, and there must have
been more than 20 of them.

I do feel it was a long design process that
given two things: (1) given the height that we"re dealing
with -- this almost qualifies as a cellar or basement
which does require -- which does not intrude under --
into a yard because i1t"s underground. This is almost
underground.

And one of the reasons that it is iIs because
we want to keep the grade. The grade i1s part of the
uniqueness of the situation --

CHAIRPERSON REID: Not cutting you off, but
that is something that perhaps is the problem of Mrs.
Hinton"s counsel that you may want to explore because
to be perfectly honest with you, as it stands to where
it"s defended right now, we are constrained by the zoning
regulations under which we have to apply to be able to
grant a variance. And as such, the three prong test is

the overriding criteria that we have to utilize, and with
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the second prong of that test the practical difficulty
for use to conform to the existing zoning regulations,
it has not been adequately addressed in that if you say
"well, 1 want to have an extension because we just want

some extra room," or because we need to have a fFireplace
in our room, and because 1t"s the way they"re putting
the houses today does not put you in compliance with the
zoning regulations.

MR. HOUSTON: Yes.

CHAIRPERSON REID: And that i1s what we have
to grapple with, how we can do that. So rather than
straight out just taking a vote, and I don"t think that
you would be able to receive a favorable response today,
rather than doing that what Ms. Hinton is saying is why
don"t we give you a chance to rethink it, rework it and
see 1T you can do something else that would be -- that
would give you a better opportunity to stay within the
zoning regulations and get -- well, stay within the zoning
regulations or either to be able to show what is the
practical difficulty. The variance is the most difficult
task-- MR. HOUSTON: 1 understand that, yes.

CHAIRPERSON REID: -- to be able to meet.

And, unfortunately, that®"s not what you"ve been able

to do today.

MR. HOUSTON: All right.
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VICE CHAIRPERSON RENSHAW: And on that,

Madam Chair, 11l withdraw the motion. It did not have
a second, in any case, but let me withdraw the motion
and have Mr. Houston, perhaps, represent this to the
applicant and come back to us with your plans, altered
plans, amended plans.

MR. HOUSTON: Can we set a date now?

SECRETARY PRUITT Madam Chair, would you
like to deal with this at your June meeting? |If so, then
the applicant can get additional information into by the
29" for a decision at the June 5" meeting.

CHAIRPERSON REID: Our next regularly
scheduled meeting day, which will be the first Tuesday
in June.

MR. HOUSTON: All right. Whenever you say.

SECRETARY PRUITT You can have all your
information, Mr. Houston, to us by the 29".

MR. HOUSTON: Of May?

SECRETARY PRUITT Correct.

MR. HOUSTON: All right.

CHAIRPERSON REID: Okay.

MR. HOUSTON: Thank you.

CHAIRPERSON REID: Thank you.

Okay. The next case, please.

MS. BAILEY: Application #16695 of Robert
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Shaeffer, pursuant to 11 DCMR 3104.1 for a special

exception under section 2233 to allow an addition to a
single-family dwelling not meeting the rear yard
requirements (section 404) in an R-4 District at premises
2725 13" Street, N.W. (Square 2859, Lot 844).

Please stand and raise your right hands.

(The witnesses were sworn)

CHAIRPERSON REID: All right. Go ahead.

MR. SHAEFFER: Yes. My name is Robert
Shaffer. 1 reside at 2725 13" Street, N_W. in the District
of Columbia. And I am applying today for an application
to the Board of Zoning Adjustment for special exception
relief from the rear yard provisions of section 404
pursuant to the provisions of section 223. The relief
IS necessary to permit the construction of a small
building addition in an area between the main structure
located on the lot and the existing garage at the premises
2725 13" Street, N.W., Lot 844 in Square 2859 located
in the R-4 zoning District.

CHAIRPERSON REID: Okay. Continue.

MR. SHAEFFER: Yes, 1| believe you should
have my lawyer the application spelling out all the
requirements. Would you like me to read the --

CHAIRPERSON REID: Well, what you have to

do 1s make a case, that your case --
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MR. SHAEFFER: All right. The subject

property consists of Lot 844 in Square 2859, and it 1is
located at the intersection of 13" and Gerard Streets,
Northwest.

The subject property is 4600 square feet iIn
area, which is 2[Jtimes the minimum lot size for the R-4
District.

A plat of the subject property i1s attached
to Exhibit A depicting the subject lot and existing
improvements on the lot.

A rear of the plat and evaluation of proposed
improvements, Exhibit B, reveals that a minor addition
iIs proposed in an area of the site which only negatively
increase lot occupancy. In fact, lot occupancy for the
existing house and the proposed improved 1is only
approximately 35 percent of the site, or only half of
what would be permitted pursuant to section 223.3 of the
regulations.

The property currently does not provide a
rear yard and this minor addition will do nothing to
adversely affect that condition.

Furthermore, the applicant has been in
contact with the surrounding neighbors and the ANC single
member District Representative and the applicant®s

understanding that there®s only support for the proposed
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addition and no objection.

I believe you should have in my file letters
from both adjacent neighbors in support of this. Letters
of support from neighbors across the street from me who
face my property.

From the rear this i1s a landlock situation.

I have no back yard. It"s six houses down from -- I went
up yesterday to the end of the alley up Gerard Street
and you can barely even see my house from the alley.
So there"s be no adverse -- anything there. You know,
you could barely even see the house.

From the front, like 1 say, 1 have letters
from all my neighbors, neighbors who are directly across
the street, on either side of the property.

It"s a relatively small area where 1 want to come
out. The existing kitchen was In the basement of the
house. It 1s now -- my Kkitchen is approximately 6 by
6 feet, 1t"s actually a converted powder room. What 1
want to do is there a space between my house and my garage,
which 1s empty. 1t"s got like sort of a little tool shed
structure there. What I want to do is just come out and
on the plans you see, just fill in that space between
the house and the garage. Do a new facade on the front
of the garage and put In a kitchen.

CHAIRPERSON REID: 1 think --
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MR. GRAVETT: This is a corner lot, so it"s

being penalized by the front with two large setbacks.

SECRETARY PRUITT Sir, could you state your
name for the record, please?

MR. GRAVETT: My name is P. D. Gravett, I™m
an architect.

It"s a corner lot. It"s being impacted by
the large front corner setbacks. There i1s no rear yard
on the property. Mr. Bello interpreted where the garage
IS there™s the rear yard. There is an existing structure
there and we"re trying to claim the space between the
existing house and that garage now.

MR. SHAEFFER: If 1 might point out, there
are two neighbors within the two blocks of me that have
corner houses, same situation. They have iIn the last
five years come out. They"ve actually come out and
extended their homes over the garage and put in kitchens
over the garage. | just want to do the space iIn between
my house and the existing garage now.

BOARD MEMBER HINTON: Will the garage still
be a garage when you"re done?

MR. SHAEFFER: Yes.

MR. GRAVETT: Yes.

MR. SHAEFFER: We"re essentially only -- the

only thing that would be impacted in the garage is there
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would be a new front put on it, you know, much more
appealing, pleasant front as you can see iIn the drawings.
And one wall would be replaced.

MR. GRAVETT: Yes, we would replace the side
to the garage.

VICE CHAIRPERSON RENSHAW: 1"m looking at
Exhibit 5 and I1"m going to put my finger on what 1 think
iIs the existing garage, which i1s one Gerard Street?

MR. SHAEFFER: Yes.

VICE CHAIRPERSON RENSHAW: Is that correct?

MR. GRAVETT: Correct. That"s correct.

VICE CHAIRPERSON RENSHAW: Is my finger
pointing to the right place?

MR. GRAVETT: Yes.

MR. SHAEFFER: Yes.

VICE CHAIRPERSON RENSHAW: Okay.

MR. SHAEFFER: 1 have some photographs that
I took yesterday if you"d like.

SECRETARY PRUITT The only concern is if you
give them to us, we get to keep them.

MR. SHAEFFER: That*s all right. Yes. |1
think my attorney submitted some photographs originally
also, or else he just did photocopies. 1"m not sure.

But I have a -- as | say, | have nothing but

supporton this. My particular neighborhood is currently
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just -- my entire block there are three or four homes
right now under renovation, and this i1s fairly minor
compared to some of the construction that"s going on in
that neirghborhood.

VICE CHAIRPERSON RENSHAW: Oh, the garage
IS supposed to be on Gerard Street.

MR. GRAVETT: The garage is on 13" Street.

VICE CHAIRPERSON RENSHAW: Oh, this i1s the
front here. Oh, I see. 1 see where It is.

BOARD MEMBER HINTON: This i1s through the
back .

VICE CHAIRPERSON RENSHAW: This 1s the
front. This is the front door right here. These are
the two little front yards.

MR. GRAVETT: Do you want to look at these?

These are color and not --

VICE CHAIRPERSON RENSHAW: And this must be
Gerard Street right here? Yes, here®s the driveway and
here®"s the garage. Oh, I see. Because i thought it came
in this way, but i1t doesn"t. It comes in this way. Oh,
now I got it.

Mr. Shaeffer --

MR. SHAEFFER: Yes.

VICE CHAIRPERSON RENSHAW: And Mr. Gravett,

I*m putting my finger on a picture, a colored photograph
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that was just handed in showing the front of your home
from 13" Street.

MR. SHAEFFER: Yes.

VICE CHAIRPERSON RENSHAW: And your garage
and your driveway, but right there where my finger 1is,
iIs that a neighbor®s jut out?

MR. SHAEFFER: That is a neighbor®s kitchen.

VICE CHAIRPERSON RENSHAW: A neighbor-®s
kitchen in the back?

MR. SHAEFFER: And there i1s a letter from
them approving of this knowing that they will in fact
lose a window, but they have no problem with that. They
are going to actually -- they bought the house when --
before they even bought the house, 1 talked with them
and told them about my plans. They just recently bought
it. They have no objection because they want to put a
skylight in that kitchen instead of that window anyhow.

Because as it is now, It just looks out Into an ugly
area on my property.

I have a letter from Councilmen Graham in
my File.

Like I say, it"s just nothing but support
from the community; neighbors all around. There"s a
petition in my file. There should be at least a dozen

letters.
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VICE CHAIRPERSON RENSHAW:  Mr. Shaeffer,

you have no windows on the back of your house?

MR. SHAEFFER: No, it is not --

MR. GRAVETT: None. None.

MR. SHAEFFER: None at all.

CHAIRPERSON REID: There®"s a party wall with
another house?

MR. SHAEFFER: Pardon me?

CHAIRPERSON REID: There®"s a party wall with
another house?

MR. SHAEFFER: Right, exactly.

CHAIRPERSON REID: On the back of your

house?

MR. GRAVETT: 1It"s actually -- yes.

MR. SHAEFFER: The back of my house is the
party wall.

MR. GRAVETT: Yes.

MR. SHAEFFER: With a house on Gerard
Street.

MR. GRAVETT: |If you look on the very back
page, Exhibit C I think, you®"ll see an overall plat of
all the neighboring property on that side.

CHAIRPERSON REID: Okay.

MR. GRAVETT: This particular drawing. And

that®s the lot right here.
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CHAIRPERSON REID: Letme see that. Il can"t

really see 1t that well.

I understand now. This is a townhouse.
Right. This i1s another house right here and then i1t has
no alley.

MR. GRAVETT: Right. It used to back i1n the
early 1900s this was an alley. Back in the early 1900s
according to the original plats this whole thing was an
alley behind here. But that had been abandoned and then
people into this area off of this --

MR. SHAEFFER: That one photograph that is
from the alley. As | stated earlier, you can"t really
see my property.

CHAIRPERSON REID: Okay. This is the same
issue that we had in the previous case where that 223
also would bring into the mix the 2001, section 2001 which
iIs —-

SECRETARY PRUITT Based upon the Board®s
interpretation.

BOARD MEMBER HINTON: Well, we"re looking
at that because in order for 2001 to apply, this would
have to be a nonconforming structure as i1t exists.

SECRETARY PRUITT That"s right.

BOARD MEMBER HINTON: And we®"re not sure

that that"s the case.
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CHAIRPERSON REID: That"s what I"m asking.

BOARD MEMBER HINTON: Yes.

SECRETARY PRUITT You®d have to verify the
lot occupancy and -- this lot is huge. It can"t be --

MR. GRAVETT: 1It"s one a 35 percent covers
with the addition, and 70 percent is allowed.

BOARD MEMBER HINTON: The question is the
required yards.

MR. SHAEFFER: Required what?

BOARD MEMBER HINTON: Yards. It may have
a front yard, side yard or rear yard requirement. There
may be a certain dimension.

MR. GRAVETT: There®s a 25 foot rear yard
requirement.

BOARD MEMBER HINTON: You said Mr. Bello
said there was no rear yard on the --

MR. GRAVETT: There is no rear yards, SO we
interpreted the yard that has the garage in it as the
rear yard.

MR. SHAEFFER: So there"s already a
structure there.

I spoke with my neighbor who is directly next
door on 13" Street, Ms. Rose. | spent part of the day
with her on Sunday. She"s lived in the neighborhood for

49 years. She said up until about 20 or 30 years ago
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there was actually a two story structure in between her

house and mine, which you can see on the walls of her

house --

MR. GRAVETT: Right.

MR. SHAEFFER: -- where this structure used
to be. It was a two story structure. She said it was

there, you know, for about 30 years. She"s lived in the
neighborhood 49 years. She said about 20 years ago or
so they tore that down and that®s when they put in this
garage. But she®s been in the neighborhood for 49 years.
There"s always been a structure iIn that space.

MR. GRAVETT: The existing garage 1Is a
nonconforming garage right now.

CHAIRPERSON REID: 1"m sorry, what did you
say?

MR.  GRAVETT: I mean - 1It°s my
understanding from Mr. Bello that the existing garage
iIs a nonconforming garage because 1t was -- or
grandfathered In because 1t was -- under current zoning
it"s not allowed there.

CHAIRPERSON REID: I don"t think it 1is
allowed. 1 don"t think 1t would be allowed there under
current zoning.

MR. GRAVETT: Correct. Correct. And so

it"s there, so --
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BOARD MEMBER HINTON: 1 think a garage is

allowed In the rear yard, isn"t 1t?

CHAIRPERSON REID: Yes, but this is a side.

How long have you lived iIn the District?

MR. SHAEFFER: How long what?

CHAIRPERSON REID: How long have you lived
in the District?

MR. SHAEFFER: Twenty-seven years.

CHAIRPERSON REID: Every time you think that
you have seen i1t all, then something else comes up.

MR. SHAEFFER: Meaning?

CHAIRPERSON REID: Well, this iIs not --
typically a garage is in the back for one thing.

MR. SHAEFFER: Right.

MR. GRAVETT: Correct.

CHAIRPERSON REID: And yours is not, It°s
on the side?

MR. SHAEFFER: Because I don"t have a back

yard.
CHAIRPERSON REID: You don®"t have a back?
MR. GRAVETT: Right.
CHAIRPERSON REID: So then the regulations
for the rear yard would -- differently because of the

fact there is no rear yard, so now we have to look at

the side yard that is really in effect your rear yard,
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because that®s where you have your garage, on the side.
And then how can that factor into the whole mix so we
can figure out what we can do with this. That"s what 1
mean

VICE CHAIRPERSON RENSHAW: And in fact on
the statement of existing and intended uses, which 1is
Exhibit 4, i1t states that the applicant is seeking a
special exception relief In order to construct a modest
rear yard --

CHAIRPERSON REID: Rear yard.

VICE CHAIRPERSON RENSHAW: -- addition to
the dwelling.

CHAIRPERSON REID: Because you don"t have
a rare yard.

MR. GRAVETT: Yes, but Mr. Bello interpreted
that area to be the rear yard.

MR. SHAEFFER: They"re calling that the rare
yard.

MR. GRAVETT: Because he said he could
easily say Gerard is the front.

CHAIRPERSON REID: These interpretations--
I mean this i1s what kind of throws us off.

MR. SHAEFFER: Yes, 1 know.

CHAIRPERSON REID: Because 1 mean he

interprets things a little differently than what®s in
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the regulations and then we have to try to reconcile that
interpretation with what"s i1n the regulations and then
figure out what is the right thing to do accordingly.

MR. SHAEFFER: Right, 1 understand.

BOARD MEMBER HINTON: But if we follow that
interpretation, then we can move ahead with this as the
structure not being nonconforming because if the front
yard is on Gerard and the side yard is on -- is this 13"?

MR. SHAEFFER: 13".

MR. GRAVETT: Right.

BOARD MEMBER HINTON: Then the rear yard--

MR. GRAVETT: |Is where the garage is.

BOARD MEMBER HINTON: -- the garage 1is
allowed to be in the rear yard, and that rear yard
dimension is 20 feet. So this is not a nonconforming
structure and 1t would not trigger 2001.

CHAIRPERSON REID: So it’s not
nonconforming?

BOARD MEMBER HINTON: Correct. It appears
to me that 1t"s not a nonconforming structure.

CHAIRPERSON REID: Okay. But that®s -- Mr.
Bello said 1t was.

BOARD MEMBER HINTON: No.

MR. SHAEFFER: No.

BOARD MEMBER HINTON: No, he would be in
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agreement with that.

MR. GRAVETT: Right.

MR. SHAEFFER: Right.

BOARD MEMBER HINTON: He said that this
would be the rear yard and so it is not nonconforming.

MR. GRAVETT: Yes. He interpreted that
Gerard is to be the front and even though the address
is on 13" Street, he interpreted the front of the house
to be on Gerard --

MR. SHAEFFER: Right.

MR. GRAVETT: -- because it"s tied to all
the houses on Gerard.

VICE CHAIRPERSON RENSHAW: But your
entrance is from 13".

MR. GRAVETT: That"s correct. The address
of the house is on 13". It doesn"t have anything to do
with —-

CHAIRPERSON REID: Okay - All right. 1
don"t understand that, but if that"s what they say is
correct, and that"s fine.

MR. GRAVETT: Right.

CHAIRPERSON REID: You know, if that"s how
they"re looking at it.

MR. GRAVETT: Correct.

CHAIRPERSON REID: Okay. Now, that being
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the case, we"ll just go forward with the special
exception?

VICE CHAIRPERSON RENSHAW: Right.

MR. GRAVETT: Correct.

CHAIRPERSON REID: Which is a lot easier.

VICE CHAIRPERSON RENSHAW: Right.

MR. GRAVETT: Right.

CHAIRPERSON REID: Okay. Now --

BOARD MEMBER HINTON: So are we done? 1I™m
ready to move approval.

CHAIRPERSON REID: All right.

VICE CHAIRPERSON RENSHAW: Have we heard
everything?

CHAIRPERSON REID: Say this again, just
quickly, are there any other persons here in support or
in opposition to this case? The ANC"s not present and
we assume that if they have -- not present and not
submitted a letter.

MR. SHAEFFER: Yes, he submitted a letter.

SECRETARY PRUITT Received a letter from a
single member District, but not from the overall.

CHAIRPERSON REID: Not the full ANC? All
right.

SECRETARY PRUITT But It"s iIn support.

CHAIRPERSON REID: 1t was support and a full
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ANC did not submit a letter. We assume that they are in
not opposition to it. We do have letters of support from
Jim Graham and also of your neighbors. But I have not
seen anything iIn opposition.

Closing remarks. Proceed please.

MR. SHAEFFER: Just what?

CHAIRPERSON REID: Just say please.

MR. SHAEFFER: Please approve it.

CHAIRPERSON REID: That"s much easier.

A motion.

VICE CHAIRPERSON  RENSHAW: Are you
requesting a bench decision?

MR. GRAVETT: Yes.

MR. SHAEFFER: Yes, please.

CHAIRPERSON REID: Summary order.

BOARD MEMBER HINTON: Madam Chairman, I move
approval of 16695 for special exception relief under
section 223 to allow an addition to a single-family
dwelling at 2725 13" Street, Northwest.

VICE CHAIRPERSON RENSHAW: Second.

CHAIRPERSON REID: Okay. And 1 concur that
this application does not -- to comply with section 223
of the zoning regulations for special exception as well
as the fact that not to have any adverse impact as regard

to air, traffic, parking or the like. And there"s several
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letters of support and i1t does not seem to impair the

integrity or intent of the zoning plan or the zoning MAP.

All in favor?

ALL: Aye.

CHAIRPERSON REID: Opposed?

MR. SHAEFFER: Thank you.

VICE CHAIRPERSON RENSHAW: I have to ask you
about your statue, the photograph of your statue in your
yard. What is 1t?

MR. SHAEFFER: It"s a -- in Brazil. You
should come by and see it.

VICE CHAIRPERSON RENSHAW: 1Is it a seat?

MR. SHAEFFER: It"s a lion. It"sa lion and
she"s carved out of one single piece of wood. I*m
currently having i1t refinished, that"s why i1t"s covered
with the shade..

CHAIRPERSON REID: From where?

MR. SHAEFFER: From Brazil.

MS. BAILEY: Excuse me. Madam Chair, would
you like for me to record the vote now?

CHAIRPERSON REID: Yes, 1 thought you did.

Sorry.
MR. SHAEFFER: Thank you.

MS. BAILEY: The staff will record the vote
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as three to zero to approve the application. Motion made
by Mrs. Hinton, seconded by Mrs. Renshaw, Mrs. Reid in
agreement.

Madam Chair, you ready for the last case of
the afternoon?

CHAIRPERSON REID: Ready for the last case
of the afternoon.

MS. BAILEY: This is appeal number 16701 of
Foggy Bottom and West End Advisory Neighborhood
Commission 2A, pursuant to 11 DCMR 3105 and 3106, from
the administrative decision of the Zoning Administrator,
Zoning Review Branch, Department of Consumer and
Regulatory Affairs iIn the issuance of a building permit
(No. B434036) that was i1ssued on December 28, 2000, to
The George Washington University to permit the
construction of an 1l=story multi use building of
academic, residential and offices in a C-3-C- District
at premises 1957 F Street, N.W. (Square 122, Lot 835).

All those wishing to testify, would you
please stand and raise your right hands.

(The witnesses were sworn)

MS. BAILEY: Madam Chair, as 1 had stated
earlier, the Board had discussed clarifying the motion
to deny party status to Mrs. Dorothy Miller. Would you

like to take that up at this time?
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CHAIRPERSON REID: Thank you very much.

This was 1In regard to the fact that there was a motion
made to deny, and that motion failed. And we wanted to
correct i1t with a motion -- for putting on the record
a motion to approve and taking a vote.

Were you the one who wanted to --

VICE CHAIRPERSON RENSHAW: Then.

CHAIRPERSON REID: Then you would make the
motion.

VICE CHAIRPERSON RENSHAW: All right. Madam
Chair, 1 move that we approve party status for Dorothy
Miller in application 16701.

CHAIRPERSON REID: All right. Is there a
second? All right. Motion fails for lack of a second.

MS. SANSONE: I think this will put us back
into the same awkward parliamentary procedure position.

CHAIRPERSON REID: 1 thought that"s what we
needed to do.

MS. SANSONE: We need to have a motion to
grant party status framed as a positive motion. Then
we need to have a second Board member second that. And
iT they don"t intend to support i1t, they can indicate
for discussion only.

CHAIRPERSON REID: Okay.

MS. SANSONE: And then we would need to have
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a vote.

CHAIRPERSON REID: All right.

MS. SANSONE: And then we could see what the
outcome 1is.

CHAIRPERSON REID: Let us start again.

VICE CHAIRPERSON RENSHAW:  So the motion was
made in a positive vain, but I will state it again that
I am moving to grant party status to Dorothy Miller in
application 16701.

BOARD MEMBER HINTON: I will second the
motion for discussion purposes.

CHAIRPERSON REID: Okay. All in favor?

VICE CHAIRPERSON RENSHAW: Aye.

CHAIRPERSON REID: Opposed?

BOARD MEMBER HINTON: Aye.

CHAIRPERSON REID: That"s 1t.

MS. BAILEY: Got to record the vote. Madam
Chair, that motion would have failed with the result that
the request i1s denied.

MS. SANSONE: I don®"t know 1f Ms. Bailey
wants to record the vote.

MS. BAILEY: Three to one. The motion was
made by Mrs. Renshaw, seconded by Mrs. Hinton to grant
party status to Mrs. Dorothy Miller. It failed for lack

of majority. The persons voting in opposition are Mrs.
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Reid and Mr. Franklin.

BOARD MEMBER HINTON: Mrs. Hinton was
opposed also.

MS. BAILEY: And Mrs. Hinton.

CHAIRPERSON REID: 1Is there a question to
me? 1"m sorry.

All right. Ms. Bailey?

MS. BAILEY: Madam Chair, the motion was
failed to grant party status to Mrs. Miller, so now you
want me to just go over where we left off from the last
hearing?

CHAIRPERSON REID: Right.

MS. BAILEY: Briefly the appellant advised
the Neighborhood Commission 2A, represented by Ms.
Elizabeth Elliott, the appellees Zone Administrator.
The property owner 1i1s George Washington University.
Intervenor is the West End Citizens Association.

The Board at the last hearing, that was on
April 10, requested a variety of items, 12 to be exact;
information from the Zoning Administrator, the Office
of Corporation Counsel and George Washington University.

All of those i1tems have been provided into the record.

In addition, 1 think what was handed to you

today -- or faxed yesterday. 1°m not quite sure which

one. The Board had requested some information concerning
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the location of an underground storage tank. That
information was provided by Ms. Miller into the file.
It was not specifically requested from her, but the Board
did need -- did ask about the information and Ms. Miller
did provide it.

I think at the last hearing we heard from
George Washington University. We also heard from the
Zoning Administrator. 1"mnot sure, Madam Chair, whether
you want to revisit --

CHAIRPERSON REID: 1"m sorry, Ms. Bailey.

I"m just seeing people shaking their heads. We need
to get straight with people where we are, the sequence
and the status.

MR. PARKER: Madam Chair, 1f 1 could address
the Board? Arthur Parker, Assistant Corporation
Counsel.

CHAIRPERSON REID: Yes.

MR. PARKER: It"s my understanding that what
had taken place at the last meeting was we had presentation
by the Zoning Administrator. We had a presentation by
the ANC. That"s where we stopped. Cross examination
had been concluded. Had concluded with the ANC"s
representative, and we were prepared to go forward with
George Washington®s presentation.

CHAIRPERSON REID: Okay-
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MR. PARKER: Thank you.

CHAIRPERSON REID: Okay.

SECRETARY PRUITT Time.

CHAIRPERSON REID: Excuse me. Just a
little housekeeping right here. Ms. Pruitt, give time
lines, please?

SECRETARY PRUITT well, my question --
unfortunately, 1 was not here for that hearing. John is
pulling the transcripts. Will you create a time line
because everyone gets the same amount?

CHAIRPERSON REID: No, we did not.

SECRETARY PRUITT So i1f they didn"t, there"s
no time.

CHAIRPERSON REID: 1 think we gave an hour.
You received an hour and then that means that George
Washington now has an hour. And then I think the ANC
was also -- was granted -- was it not? The ANC went
already.

SECRETARY PRUITT I believe the only
testimony or only one to present their case left i1s George
Washington.

CHAIRPERSON REID: George Washington. And
then closing remarks.

MR.  FEOLA: The West End Citizens

Association has an intervenor has not presented its case
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either.

SECRETARY PRUITT And West End. Okay. So
there®s two --

CHAIRPERSON REID: Okay. The ANC --

MR. FEOLA: Has.

CHAIRPERSON REID: Had. And then West End
as the intervenor --

MR. FEOLA: Has not.

CHAIRPERSON REID: And then -- okay. Go
ahead. Mr. Feola, go ahead.

MR. FEOLA: Thank you, Madam Chair.

For the record, my name is Phil Feola with
the law firm of Shaw Pitman.

BOARD MEMBER HINTON: Excuse me, Madam
Chair. 1"m sorry to interrupt. So are we setting an hour
as the time frame?

CHAIRPERSON REID: Yes.

BOARD MEMBER HINTON: Okay.

CHAIRPERSON REID: Mr. Feola, do you think
that you"ll need a whole hour?

MR. FEOLA: God, I hope not. No, I don"t
believe so, Madam Chair.

CHAIRPERSON REID: Okay . I think 30
minutes will be more than enough.

CHAIRPERSON REID: Okay. Great. Thank
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you. But we"ll still put the timer on just to keep you
honest.

MR. FEOLA: With me today are Sarah Shaw of
our office, Michele Honey, who is the Director, who is
the Director of Architectural Construction and
Engineering for the University and Mark Tefo, who is the
Project Manager for this project, as well as Tom Butcavage
and Frank Mendez of the Smith Group, who are the architects
who designed the PUD as well as the building permit set
of drawings, and Ms. Gladys Hicks who we"re going to offer
as an expert in the zoning regulations.

We"re here today as an intervenor supporting
the Zoning Administrator®s decision. We believe that
he reviewed the materials 1In great detail, very
cautiously, not the least of which caused by questions
raised by the community. Which i1s their right and he
took it upon himself to take a second and third look at
these.

We believe he came to a reasoned and rational
conclusion, and finding that the permit under the zoning
regulations meets the terms and conditions of the zoning
orders, the PUD orders and the zoning regulations and
that his position is consistent with the past precedents
of the Court of Appeals, and as importantly, past

precedents issued by this Board in appeals from the Zoning
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Administrator”s rulings.

As recently as the Sikh Temple case at 3801

Massachusetts Avenue and the George Washington University

dormitory at 2616 Virginia Avenue. And we provided that

case. 17°d like to turn in the Sikh Temple for your review
as we go forward.

I1"d like to remind the Board what you"re
looking at in this case. It"s an appeal of the Zoning
Administrator®s ruling. And as you stated in the Sikh
Temple case that the burden of proof is on the appellant
and It"s —- to reverse the Zoning Administrator®s decision
requires that the appellant must show, and this iIs your

quote, a quote out of the order in the Sikh Temple that

Ms. Shaw Is passing out now. It must show, and 1 quote
"by a preponderance of the evidence that the building
permit was issued in error because the proposed building
would violate the zoning regulations.™

As you"ll see shortly, we don"t believe
there®s any credible evidence to support the position
that the Zoning Administrator erred in this case, and
certainly not a preponderance of evidence.

There are two jurisdictional issues 1°d like
to cover up front and we feel very strongly about. The
first 1s we do not believe that this Board has the

authority to review whether or not the D.C. Environmental

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

Protection Act was applied properly. This Board 1is
empowered by the =zoning regulations and the court
decisions to review the decisions of the Zoning
Administrator.

As Mr. Johnson testified under oath last
week, he has no substantive review of the D.C. EPA. His
review"s limited to the zoning regulation. He has an
awareness of 1t, of course, because he"s i1n the Department
of Consumer Regulatory Affairs, but he did not rule on
whether or not this project met the standards as set iIn
the D.C. EPA.

Notwithstanding that we have submitted
behind Exhibit J of our April 24 hearing is the
University"s compliance with that law, just for your
general background and acknowledgement. GW filed the
appropriate forms and there are, 1 believe, seven
memorandums from different divisions iIn the Department
of Health indicating that the project as it was designed
had no adverse environmental Impact.

The second item that we believe iIs not
properly before you that was raised by the appellants
is whether -- and Ms. Miller actually raised it -- 1s
whether or not notice was 1issued properly by the
Department of Consumer and Regulatory Affairs upon the

filing of the building permit. The University has no
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knowledge of whether that®s true or not true, but again
that 1s not the Zoning Administrator®s purview, as the

Penn Branch indicates --

BOARD MEMBER HINTON: Mr. Feola, 1"m sorry.
I missed, could you start with that statement again?
I didn*"t follow 1t.

MR. FEOLA: The second 1issue which we
suggests that the Board does not have jurisdiction to
rule on is whether or not notice of the application being
filed at the Department of Consumer Regulatory Affairs
was done properly. Our position is that it is not the
Zoning Administrator®™s role to issue that notice. It is
the director of the Department of Consumer Regulatory
Affairs. And, again, because this body i1s charged with
reviewing the decisions of the Zoning Administration,
we can"t look past what some other person iIn that
department is required to do. And, in fact, the Penn
Branch, which i1s also In our prehearing submission 1is
right on that point. The court said specifically that
notice requirements under the ANC law are not properly
before this Board and appeals are from the Zoning
Administrator.

So we"re left, we believe, with really two
major issues. One has to do with the timing of the permits

and whether or not the permit applications and
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construction started in a timely manner. And we"ve put
together a chronology as this Board asked for it, it"s
in Exhibit D of our April 24 filing, which shows that
-— and 1f 1 could walk you through this very quickly.

The original PUD was granted under Zoning
order 746. It was properly extended under Zoning order
746A, and i1t was reextended, if you will, by Zoning order
746B. That"s the critical order for this appeal. That
order required that the property owner file a building
permit application no later than December 10, 1999. As
we show In Exhibit D at our pre-hearing submission that
application was filed, date stamped in by DCRA on December
7, three days before the expiration of the deadline.
December 7, 1999.

The second critical date In the Zoning orders
in 746B i1s that construction must have begun prior to
December 10, 2000. And as the affidavit of the Project
Manager, which we have include din Exhibit E, indicates
construction actually started on this project on digging
the hole to build this building under an excavation and
sheeting and shoring permit in October, 2000; two months
ahead of the deadline.

We believe the evidence speaks for itself
and that there 1s no question that this project was

properly permitted in a timely manner and was actually
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started under construction in a timely manner.

COMMISSIONER FRANKLIN: Mr. Feola?

MR. FEOLA: Yes, sir.

COMMISSIONER FRANKLIN: Is there anything
in the record that differs from what you“ve just in terms
of timing?

MR. FEOLA: No evidence,sir.

COMMISSIONER FRANKLIN: No evidence.

MR. FEOLA: There have been allegations, but
no evidence.

COMMISSIONER FRANKLIN: So would 1 be
correct in saying that the "evidence’™ that we"re looking
at consists of essentially whether the PUD conditions
were complied with in terms of timing and uses, and the
permit is consistent with the PUD requirements?

MR. FEOLA: You took the words right out of
my mouth for the next piece.

COMMISSIONER FRANKLIN: All right.

MR. FEOLA: Whether or not the project
complies with the PUD requirements, aside from the timing,
because we believe --

COMMISSIONER FRANKLIN: Yes, aside from
timing, is the permit consist with the PUD requirement?

MR. FEOLA: Yes, sir.

COMMISSIONER FRANKLIN: And isn"t that in
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sum total the "evidence™ that we need to consider here?

MR. FEOLA: Yes, sir. And we hope to show
today that we are.

CHAIRPERSON REID: Okay.

MR. FEOLA: To wrap up my few pieces of
statements, we believe that the PUD, which approved a
commercial and residential project on this site and
changed the zoning to C-3-C, which i1s evidenced by the
PUD covenant which was recorded. And as the Board
requested last time, we"ve Included it In our prehearing
submission, the recorded covenant. That all uses
permitted 1i1n those categories of commercial and
residential uses are permitted in this project provided,
and the Zoning Commission requires, at least 2.17 of the
project, FAR of the project, be devoted to residential
uses.

The Zoning Commission in that order, 746
which sets out the conditions, did not add additional
requirements with regard to what commercial uses or what
residential uses are permitted in this project.

So we have two broad categories, commercial
an residential that are permitted in the C-3-C zone so
long as at least 2.17 FAR i1s committed to residential
uses. There"s no prohibition on University use for any

of the commercial FAR, not in fact is there a prohibition
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on the University use of the residential FAR.

In fact, 1T the AGC, which was the property
owner who applied for this, built this project there®s
no prohibition that they couldn"t rent the entire
kit-and-caboodle to the University for those permitted
uses.

And it"s well established law. 1 don"t have
to tell this Board that ownership of property doesn"t
control zoning. It"s not relevant to zoning, it"s the

use. And as you"re well aware iIn the Spring Valley v.

BZA case the University may use commercially zoned
property for any permitted use in that zone.

So i1t 1s our contention that the University
this PUD under the terms and conditions of the Zoning
order and zoning regulations, and we believe this appeal
should be dismissed.

And I°d like to call our first witness, Mr.
Tom Butcavage of the Smith Group.

Mr. Butcavage, could you briefly state your
name and address for the Board, please?

MR. BUTCAVAGE: Yes. It"s Tom Butcavage.

My address 323 Ethan Allen Avenue, Takoma Park, Maryland.

MR. FEOLA: Could you briefly give the Board

a little background of your educational and professional

experience, please?
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MR. BUTCAVAGE: I am a principal with Smith
Group, here 1i1n Washington, D.C. We were Tormally
Florence, Eichbaum, Escoff & King. [I1"ve been with the

firm for about seven years and practicing architecture
for 13 years. 1 have a master"s iIn architecture from
Columbia University.

MR. FEOLA: I"d like to submit Mr.
Butcavage"s résumé and ask that the Board consider him
to be admitted as an expert In architecture.

CHAIRPERSON REID: All right. You need a
couple more minutes. Okay. All right. I have no problem
with accepting Mr. Butcavage as an expert witness. Is
there any objection from anyone, any of the parties in
this case or the ANC? Thank you.

MR. FEOLA: Mr. Butcavage, could you briefly
describe to the Board your role in this project?

MR. BUTCAVAGE: Sure. Around February of
1999 our firm was hired to evaluate for the University
prior to their purchase of the property, to evaluate if
complying with the requirements of the PUD would allow
them to achieve their program on the site and their
function on the site.

Our firm had prepared the PUD in 1993 and
I was the designer responsible for evaluating whether

the requirements of the PUD could be used with the
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University™s use on the site.

We determined prior to the purchase of the
property that, in fact, meeting the requirements of the
PUD would allow the University to achieve their
programmatic use, an array of offices, classrooms, that
sort of thing iIn this project.

MR. FEOLA: So are you familiar with the PUD

orders?

MR. BUTCAVAGE: Very fTamiliar for many
years.

MR. FEOLA: Do the drawings that were filed
-— and I assume -- | should back up a second.

Were you in charge of the permit set of
drawings that was filed that"s being challenged today?

MR. BUTCAVAGE: Yes, I was the principal in
charge of the project in terms of being the team to produce
the permit specs.

MR. FEOLA: Did those drawings that were
filed with that building permit application in anyway
in your opinion violate the terms and conditions of the
PUD orders?

MR. BUTCAVAGE: No. In my professional
opinion the documents are in complete compliance with
the PUD requirements.

MR. FEOLA: Are there some differences
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between the schematic set which was approved by the Zoning
Commission and the permit set that is being challenged
today?

MR.  BUTCAVAGE: Well, to speak to
differences, the PUD drawings basically in terms of an
architectural design, they represent a moment iIn the
design process that is schematic design. So, they“re
very early In the design process.

When an architectural process is undertaken,
you take that sort of schematic early design information
and translate it 1into detailed documents for
construction.

There®s further consideration of design, and
so | would say that to a degree you could identify
differences that are related to the architectural
development process, but in terms of belng consistent
with the design intent as set forth in the schematic
design, the documents and the project are meeting the
intent of that schematic design.

MR. FEOLA: Would you classify those changes
as minor in nature?

MR. BUTCAVAGE: I would classify them as
minor in nature, and I would also like to just state that
within the PUD there"s another body, the Commission of

Fine Arts. CFA put this property in their jurisdiction
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in terms of reviewing the design. So not only meeting
the requirements of the PUD in terms of design, we also
had to gain the approval of the Commission of Fine Arts.
And so there were a series of both formal and informal
presentations to the Commission of Fine Arts, and they
did approve the design as it developed.

MR. FEOLA: There was some mention at the
last hearing about balconies on the residential portion
of the project. Would you comment on that?

MR. BUTCAVAGE: Actually, the issue of the
balconies was one of the first issues we raised with the
Commission of Fine Arts. The PUD gives you flexibility
in terms of window openings, structural slabs.

When we sort of were embarking on the
designing development, it seemed that really that the
design intent is for two symmetrical pavilions with a
recessed center portion. And we felt that eliminating
the balconies didn™t compromise the use and was consistent
with the design intent. The Fine Arts Commission agreed
that that minor design modification did in fact improve
the design, and so that was the basis upon which we
proceeded.

MR. FEOLA: In any of these minor changes
did you consult with anyone i1n the District of Columbia?

MR. BUTCAVAGE: Well, the most significant
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changes from an architectural standpoint that we had
identified were the fact that we were actually reducing
the FAR. Again, in order to achieve the internal types
of spaces needed by the University, i1t resulted in two
fewer floor slabs. So it was reducing the FAR. And --

MR. FEOLA: Which portion of the project?

MR. BUTCAVAGE: Well, of the project as a
total, but specifically of that commercial portion of
the project.

The PUD stated that there could be no more
than 5.76 FAR commercial. We were reducing that two 4.64.

And this change was not at all effecting the disposition
of the building exterior in terms of the window openings
or appearance on the exteriors. The PUD does give you
flexibility In terms of configuring the interior. But
since this in our minds was a significant aspect, we wanted
to review It with the zoning administrator.

The second 1ssues -- and these are summarized
in a letter that we sent following our meeting with the
Zoning Administrator. On the original PUD design was
a response to a phase approach to construction.

AGC was going to stay iIn their existing
building, build the commercial edition, move into that
and then demolish their existing building and build the

residential tower. That lead to a parking solution where
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there was a parking entry on 19" Street and then on 20"
Street. There was basically two separate garages for
each phase the project.

Because our project i1s not phased, the AGC
building -- 1 think moved to Virginia, the building®s
been demolished -- i1s a single phase. A sensible parking
solution is to have a single parking entry. We considered
this, again, within the allowed flexibility of the PUD
but we wanted to just bring it to the Zoning
Administrator®s attention and get agreement that this
would be permitted. And, in fact, that was the
conclusion.

So of all the sort of development, these two
issues | would characterize as the most significant and
we did discuss them in terms of modification with the
Zoning Administrator.

MR. FEOLA: Madam Chair, 1°d like to turn
in the confirmation letter to Mr. Armando Lourenzo, who
was them Administrator of Building and Land Regulation
Administration acting as the Zoning Administrator of
April 29, 1999 on the issues that Mr. Butcavage has
testified to.

CHAIRPERSON REID: Okay.

MR. FEOLA: So if I might, just ask you to

sum up, Mr. Butcavage, is there anything —- In your opinion
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or were the plans submitted as part of the building permit
application consistent with the terms and conditions of
the PUD order?

MR. BUTCAVAGE: In my professional opinion
all requirements of the PUD submission have been met.

MR. FEOLA: Thank you.

Madam Chair, you want to have questions for
Mr. Butcavage, or should I go to Ms. Hicks? How do you
want to proceed?

CHAIRPERSON REID: Do you have any questions

for -- go ahead.
BOARD MEMBER HINTON: I have a couple of
questions. You said PUD gives you TFTlexibility in

interior configuration. Why do you say that?

MR. BUTCAVAGE: 1In terms of the disposition
of iInterior partitions, structural floor slabs; that"s
a statement within the PUD.

BOARD MEMBER HINTON: That"s a statement
within the PUD?

MR. BUTCAVAGE: Yes.

BOARD MEMBER HINTON: In the order?

MR. BUTCAVAGE: Yes, In the Zoning order.

MR. BUTCAVAGE: Shall 1 point which
conditions?

BOARD MEMBER HINTON: Yes.
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MR. BUTCAVAGE: Okay. Give me a moment.

CHAIRPERSON REID: Who prepared the
designing order?

MR. FEOLA: 1t"s Exhibit 8.

CHAIRPERSON REID: 8. Okay. Thank you.

MR. FEOLA: 1I"m sorry, Madam Chair. 746 is
the substantive order, if you will. The other two are
extensions. The reference, i1if 1 might, to condition
number 15, which is on page 10 of that order. And it
starts "The applicant have a flexibility in final
detailing..."

CHAIRPERSON REID: Page 15.

MR. FEOLA: Page 10 number 15.

CHAIRPERSON REID: Page 10. Okay.

COMMISSIONER FRANKLIN: I might note, Madam
Chair, that it"s highly unusual for the Zoning Commission
to concern itself with interior partitions in a PUD.

CHAIRPERSON REID: Really?

COMMISSIONER FRANKLIN: Yes.

CHAIRPERSON REID: Thank you for that
information. Do you know why you did it in these
instances, Mr. Franklin?

COMMISSIONER FRANKLIN: Well, the purpose
generally of granting a PUD has to do with i1ts effect

on the surrounding neighborhood and the benefits to be
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derived through superior design, which 1is generally
visible to the surrounding neighborhood. So the
Commission doesn™t -- in fact, 1 cannot recall a PUD where
we have been particularly concerned with the interior
of a structure.

CHAIRPERSON REID: Did you consider this
one?

COMMISSIONER FRANKLIN: No, 1 had no
connection with this original PUD or any of 1its
extensions.

CHAIRPERSON REID: Okay. All right.

Go ahead, Ms. Hinton.

MR. FEOLA: Did you find it?

BOARD MEMBER HINTON: No, 1 didn"t.

MR. FEOLA: 1It"s on page 10, 15 D. 'Change
the location and design of all iInterior components' is
the first line of the statement.

BOARD MEMBER HINTON: Great. Okay.

CHAIRPERSON REID: All right. We have it.

Continue.

MR. FEOLA: You want to ask him questions?

CHAIRPERSON REID: Oh, 1"m sorry.

BOARD MEMBER HINTON: When you were
reviewing the conditions and making your determinations

about whether the University®"s program could be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109

consistent with the PUD, did you limit yourself to the
conditions as they are written or did you -- maybe I can
-- when 1 read through here 1 see references to AGC
headquarters and use like that.

MR. BUTCAVAGE: Right.

BOARD MEMBER HINTON: That may not be i1n the
conditions, but are in the findings of fact. And things
that 1t seems like the record was based on that the Zoning
Commission made their decision on. How did you interpret
that? Did you -- go ahead, 1°1l1 let you.

MR. BUTCAVAGE: We took this as a set of
physical guidelines, and 1 think that my ability to answer
that question iIn terms of the rights to this order is
another matter.

MR. FEOLA: That might be a question for Ms.
Hicks. Better left for Ms. Hicks.

BOARD MEMBER HINTON: Well, but this is the
person who testified that he was charged with doing that
and making that determination and advising the
University. So I want to ask him --

MR. BUTCAVAGE: Well then my understanding
of that i1ssue, even though I"m not an expert iIn that
regard, is that the physical -- that the PUD transfers
with the property, and 1t"s not specific to an owner.

BOARD MEMBER HINTON: Right.
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MR. BUTCAVAGE: And so if the University is

the owner of the property, the requirements of the PUD
-- 1 mean, they weren®t the owner at the time we embarked
upon this study.

BOARD MEMBER HINTON: Right.

MR. BUTCAVAGE: And so i1t was as a potential
owner wishing to have -- conduct your use on this site
according to the PUD physical requirements, are those
two things consistent? So that"s what we evaluated.

And all of the factors which govern the
exterior of the building, the height, those sorts of
matters we found that within this envelop, the University
could achieve their objective.

BOARD MEMBER HINTON: And even though there
was a reference, clearly it was the understanding of the
Zoning Commission that this building would be —- is it
AGV --

MR. FEOLA: AGC.

BOARD MEMBER HINTON: AGC headquarters.
But your interpretation of that is that that"s an office
use and --

MR. BUTCAVAGE: It°s a use. It's a
residential use of commercial use, and that was my
understanding.

BOARD MEMBER HINTON: Okay. Okay.-
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Then this PUD, was this consolidated or was
it reviewed in preliminary and final?

MR. FEOLA: It was reviewed in preliminary
and final. It was a two step PUD.

BOARD MEMBER HINTON: So the drawings that
you looked at --

MR. FEOLA: And, actually, for the record
the preliminary order was order #720.

BOARD MEMBER HINTON: The drawings that you
looked at then were the final drawings?

MR.  BUTCAVAGE: The final approved
drawings.

BOARD MEMBER HINTON: And another concern
that was raised with me when you started talking about
it was your reference to schematic drawings. Because
I guess my understanding of the PUD process is when you
get to the final PUD, you have final drawings not
schematic. And that the Zoning Commission and everyone
else relies on those final drawings as being what is really
going to be built.

So how do you work in the schematic?

MR. BUTCAVAGE: I was talking about an
architectural development process from my point of view.
And I think as documents, they are detailed setting forth

the detailed requirements for design. There are AIlA
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guidelines that we use just to understand. | think the
level of documentation would fall into those guidelines
of the American Institute of Architects.

We then take that design intent and make--
set forth the detailed requirements for construction.
So that --

MR. FEOLA: Mr. Butcavage, could 1 direct
your attention to condition number one of the PUD order?

MR. BUTCAVAGE: Sure.

MR. FEOLA: Page eight.

MR. BUTCAVAGE: Page 8? Sure.

MR. FEOLA: Condition number one.

MR. BUTCAVAGE: Yes.

MR. FEOLA: Are those the plans that you
compared?

MR. BUTCAVAGE: Yes.

MR. FEOLA: That you referred to as
schematic, but i1t was those plans that were marked as
Exhibit 5B of the record in this case?

MR. BUTCAVAGE: Yes.

MR. FEOLA: Thank you.

BOARD MEMBER HINTON: And those were the
plans that were used to file for the building permit?

MR. BUTCAVAGE: No. Those -- the plans that

were used to Tfile for the building permit are the
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construction documents. The plans that are Exhibit 5A
are schematic in nature in that they do not show all
interior partitions. They“"re basically an indication
of floor plans and building elevations. But they"re not
construction documents.

Again, I"m using AlA definitions of phases
of documentation.

BOARD MEMBER HINTON: Okay. Okay.

MR. FEOLA: Is It safe to say that the
building permit set is more detailed?

MR. BUTCAVAGE: It is more detailed.
Basically the drawings in 5B show floor plans, a site
plan and building elevations and a very schematic section.

We, as architects, take that information and
overlay requirements of building systems like mechanical,
plumbing, engineering. But office layouts do not show
even the office configuration of furniture, outlets,
light fixtures; all of that sort of detail development
information.

BOARD MEMBER HINTON: Sure.

MR. BUTCAVAGE: So it"s really an overlay,
and 1 used the schematic to describe the moment, again,
within this AIA definition.

BOARD MEMBER HINTON: Okay. You"re

familiar with the original PUD and then the changes that
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were made for the University®s program? And the changes

you talked about, there was a change in FAR, the commercial

FAR?

MR. BUTCAVAGE: Yes.

BOARD MEMBER HINTON: And there was a change
in the -- as to the garage.

MR. BUTCAVAGE: The location -- right.

BOARD MEMBER HINTON: Right? Did you
consider whether those changes constituted a modification
that needed to come back to the Zoning Commission?

MR. BUTCAVAGE: We reviewed them with the
Zoning Administrator because we considered them minor
and consistent with the PUD, and wanted to get
clarification and agreement that that was indeed the case.

BOARD MEMBER HINTON: So the modification
-- you would bring back a project to the Zoning Commission
for a minor modification only if you thought it was not
consistent with the PUD?

MR. BUTCAVAGE: Yes, we felt a modification
was required.

BOARD MEMBER HINTON: Okay. Thanks.

That"s all.

CHAIRPERSON REID: Okay. Thank you.

Ms. Renshaw.

VICE CHAIRPERSON RENSHAW: 1"m just wanting
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to ask a question about the covenant which is tied to
this. When does -- first of all, does the PUD make this
piece of property more desirable?

MR. BUTCAVAGE: In my view?

VICE CHAIRPERSON RENSHAW: Yes, in your
view?

MR. BUTCAVAGE: It allows -- in this case
it allowed a larger building envelop so that could be
appealing.

VICE CHAIRPERSON RENSHAW: Okay. And the
covenant that is attached to this, because page 11 of
726 number 17 "No building permit shall be issued for
the PUD project until the applicant has recorded a
covenant in the land records of the District of Columbia."

CHAIRPERSON REID: What number is that?

VICE CHAIRPERSON RENSHAW: It"s number 17,
page number --

CHAIRPERSON REID: And the covenant?

VICE CHAIRPERSON RENSHAW: Page number 11.
This i1s Order 746, and then i1f you turn to tab F you have
the PUD covenant.

So the covenant went with the PUD and the
covenant is dated the 15 of February, "99, and the Order
was dated November 15, "93.

And number one on that covenant under

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

approved plans, "The subject site will be developed and
used 1n accordance with the plans approved by said order
and in accordance with the conditions and restrictions
contained i1n said Order subject to such changes thereto
as the Zoning Commission and the Zoning Administrator
of the District of Columbia may authorize.”™ And you"re
stating that the Zoning Administrator authorized the
changes, the minor changes? You termed them to be minor
changes.

MR. BUTCAVAGE: Yes. And agreed that they
were consistent with the PUD.

VICE CHAIRPERSON RENSHAW: But you did not
bring this back before the ANC and before the Zoning
Commission or the BZA?

MR. BUTCAVAGE: Because we did not consider
them modifications.

VICE CHAIRPERSON RENSHAW: You did not
consider them modifications?

MR. BUTCAVAGE: Right. Major,
significant.

VICE CHAIRPERSON RENSHAW: But that was your
call, that was no one else"s call?

MR. BUTCAVAGE: It was with the agreement
of the Zoning Administrator.

VICE CHAIRPERSON RENSHAW: Okay -
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CHAIRPERSON REID: Is that it for now?

VICE CHAIRPERSON RENSHAW: Yes.

CHAIRPERSON REID: 1 thank you.

Is there cross examination of this witness?

MR. PARKER: Excuse me. For the record, no
cross examination by the District.

CHAIRPERSON REID: Okay. Thank you.

Ms. Hicks. Ms. Hicks.

Oh, 1°"m sorry, you want to cross?

MS. SANSONE: Madam Chair, 1'm sorry. |
didn®"t mean to interrupt. 1 wasn"t sure of the ANC or
the intervenor wanted to cross.

CHAIRPERSON REID: I*m asking anyone who
wishes to.

MS. MADDOX: As intervenor the West End
Citizens Association | have a couple of questions and
we"ve divided things between the two of us for simplicity.

SECRETARY PRUITT: Could you 1identify
yourself for the record?

MS. MADDOX: 1"m Sara Maddox.

CHAIRPERSON REID: Repeat everything you
just said starting as the intervenor.

MS. MADDOX: Part of the intervenor is West
End Citizens Association and Mrs. Kahlow and I are sharing

the burden of the questions in order to keep it simple.
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The one question 1 would like to ask,
particularly the architect, as raised by Mr. Feola and
under the decision 1tem number one about the architectural
firm of Florence Eichbaum Escoff & King, are you
associated with them?

MR. BUTCAVAGE: Yes, that is a former name
of our firm?

MS. MADDOX: And when did the firm change?

CHAIRPERSON REID: That"s not -- the
testimony that we have here today, ma“am. You have --

MS. MADDOX: I"m sorry. 1 misunderstood
and I*m trying to follow -- because I didn"t hear -- 1
picture this as this particular architectural firm, and
I didn"t understand that that was a predecessor firm to
his current firm. Is that what he"s trying to explain?

CHAIRPERSON REID: Okay. There®s just a
point of clarification, is that what you wanted?

MS. MADDOX: Yes. Yes. What"s the
relationship with the firm that we worked with?

MR. BUTCAVAGE: The firm that prepared the
PUD exhibits, Florence, Eichbaum, Escoff & King Is now
changed its name and 1t"s now Smith Group, which iIs the
firm that I amwith. So they"re basically the same firm,
different name.

MS. MADDOX: And all the same architects are
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with you?

MR. BUTCAVAGE: Same architects.

MS. MADDOX: Okay. Thank you. 1 didn"t--
thank you.

On the balconies, how did you consider that
a minor change?

MR. BUTCAVAGE: We felt that the PUD gives
you the flexibility to make adjustments to window openings
and also to vary entrances. And so we, again, when we
looked at the development of the design, felt that
eliminating the balconies made the two pavilions more
symmetrical. We also considered this a minor design
change that we needed to seek Fine Arts approval for.
We sought the approval by fine arts and they agreed that
it was an improvement to the design and a minor
modification.

MS. MADDOX: On item 15(e) of the PUD i1t says
provide not more than 5,000 square feet of ancillary
retail space on the ground floor of the project. Are you
meeting that requirement?

MR. BUTCAVAGE: 15 actually states that you
shall a flexibility to provide that, but that is not a
requirement.

MS. MADDOX: Excuse me, sir. Would you be

so kind as to read that part?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120
MR. FEOLA: 1°m sorry, he didn"t testify to

that.

MS. MADDOX: Oh, I"m sorry. IT he was
talking about minor changes, my question Is Is how come
the change in the FAR, because this is part of the FAR

BOARD MEMBER HINTON: I think he also
testified that he was the one who looked at the BZA, or
I*"m sorry the PUD conditions and applied them and made
the decision.

MS. MADDOX: Okay.-

BOARD MEMBER HINTON: So I think really any
question in that area is fair.

MS. MADDOX: I can rephrase the question?

BOARD MEMBER HINTON: Yes.

MS. MADDOX: Okay . Under the decision
portion of the PUD, which as you said you studied all
of these and included i1t, there is a portion under 15(e),
and 1 will quote "Provide not more than 5,000 square feet
of ancillary retail space on the ground floor of the
project.” Do your plans include that?

MR. BUTCAVAGE: 15, if you read the entire
provision starting at 15, not at (e), states '"The
applicant shall have the flexibility on the final

detailing of the proposed project to provide the ancillary
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retail space.” That is not a requirement. The PUD
allows you the flexibility to provide the retain, but
does not require the retail in the provision inmy opinion.

BOARD MEMBER HINTON: As I read the English
it says "to provide not more than,”™ and the limitation
on the flexibility i1s the 5,000. It"s not required to
provide more than 5,000, but that 5,000 -- or less than
5,000. But nevertheless, as retail space.

MR. BUTCAVAGE: Again, if you read 15 in its
entirety, and I won"t do so, it says the applicant shall
have the flexibility to do the following. And if you

just read the verbs, 'you may very,™ ''you may change,"™

"you may adjust,’ "'you may make the design changes,™ "you
may provide" -- that"s my reading.

COMMISSIONER FRANKLIN: Could 1 make this
suggestion? Perhaps this can be cleared up. The plans
shown to the Zoning Commission provide for 5,000 feet
of ancillary retail space originally?

MR. BUTCAVAGE: 1711 have to check.

MS. MADDOX: The word "may'"™ Is not iIn any
of the section 15.

MR. PARKER: Excuse me. Could the witness
answer Mr. Franklin®s question, please.

MS. MADDOX: Yes.

MR. PARKER: He got cut off.
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MR. BUTCAVAGE: I did get cut off. Let me

Jjust state that, you know, in my opinion the requirement
for retail is not a requirement of the PUD.

COMMISSIONER FRANKLIN: Well, I interrupted
the language the same way you did, but It sounds to me
as though -- and I"m guessing --

MR. BUTCAVAGE: 111 look at the plans.
Again, 1 —-

COMMISSIONER FRANKLIN: -- that there was
no provision originally for 5,000 square feet and the
option of including 1t was something that the applicant
wanted some flexibility for.

MR. BUTCAVAGE: Right.

COMMISSIONER FRANKLIN: That"s the way 1
interrupt the language in this particular document.

MR. BUTCAVAGE: There is no specific -- my
reading of the ground floor plan of the PUD plans do not
indicate any retail shown.

COMMISSIONER  FRANKLIN: well, that"s
consistent with the language here. If there was no retail
shown originally, but the applicant wanted to have the
flexibility to have not more than 5,000, which was
probably a Zoning Commission requirement, they didn"t
want more than 5,000; they could have i1t 1f they wanted

it. And at the present time it iIs not being provided,
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is that correct?

MR. BUTCAVAGE: That"s correct, because
it"s not required.

COMMISSIONER  FRANKLIN: It was not
required.

MS. MADDOX: Okay. Ms. Kahlow will ask the
other questions.

MS. KAHLOW: 1 have a couple of questions.

I would like you to provide the zoning
regulation provision that defines the difference between
the three categories you have defined as minor
modifications. The second category you said was major
modifications. And the third category, the only which
the ANC and the Zoning Commission, the BZA would need
to see under your criteria, 1Is major significant
modifications. Where are those three categories defined
in the zoning regulations?

MR. BUTCAVAGE: I cannot answer that
question at this time.

MS. KAHLOW: Mr. Feola, do you know the
answer to that question?

CHAIRPERSON REID: You can"t --

MS. KAHLOW: Well, 1 think that"s very
important.

Second, you also said that -- Ms. Renshaw"s
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question, why did you not come before the Zoning
Commission or the BZA or the ANC, that you didn"t need
to because there weren®t major significant modifications.
Did the ANC want to find out what this was all about?
Did they ask to see the case? Did they ask what was
going on, what the plans were?

MR. BUTCAVAGE: 1 don"t know the answer to
that question.

MS. KAHLOW: Thank you.

CHAIRPERSON REID: Okay . Now, with the
cross examination both -- no, no, this is specifically
to Mrs. Kahlow and Mrs. Maddox.

Now, with the party, typically we ask that
when persons from an organization do the cross examination

MS. MADDOX: We will know that in the future.
I"m sorry.

CHAIRPERSON REID: -- rather than have two
or three people. 1°d appreciate it if you™d just kind
of combine them.

MS. KAHLOW: We will.

MS. ELLIOTT: I"m Elizabeth Elliott with
ANC-2A.

I had a question. Will 1 be allowed to ask

Mr. Feola a question, or should 1 address --
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CHAIRPERSON REID: No. Mr. Feola is the

attorney. And this is the witness.

MS. ELLIOTT: Oh, okay. Sorry. Okay .
Sorry.

Mr. Butcavage, didn"t you go before the
Commission of Fine Arts because the original PUD -- or
the original approval from them on this original PUD had
run out; was that the reason that you went to them, that
it had expired?

MR. BUTCAVAGE: We learned it expired when
we went to them. The original Fine Arts approval said
1T approval was given for the concept design and then
you needed to go back to show construction documents and
material samples.

MS. ELLIOTT: Right. But the original
expiration date was 1994, according to a letter that I
saw that your firm received.

MR. BUTCAVAGE: We learned that the original
Fine Arts approval on the 1993 PUD design had expired
when we went to talk about resubmitting for approval.
So basically we went again for a concept approval as a
first step In that process.

MS. ELLIOTT: Okay. And so how -- so I need
to be illuminated a little bit on the order. So, did

you have to get approval before you could add those
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drawings to the covenant and submit the covenant? 1 mean,
did that not change the covenant it the -- the original
covenant if that concept approval had run out?

MR.  BUTCAVAGE: No. Again, In my
professional opinion the PUD required Fine Arts approval
and we received Fine Arts approval. 1 don"t know anything
about the relationship to the covenant.

MS. ELLIOTT: Well, you had to have that
approval before the covenant could be submitted, |
believe.

MR. BUTCAVAGE: And we had -- we had the Fine
Arts approval.

MS. ELLIOTT: Not at that point you didn"t,
because you had to go back to get 1t redone. And I won"t
argue with you.

CHAIRPERSON REID: Where are you going with
this? Can you just --

MS. ELLIOTT: Oh, 1 just wanted to know --
I mean, 1 wanted to know --

CHAIRPERSON REID: Well, just ask the
question.

MS. ELLIOTT: Well, I did. He answered my
question.

CHAIRPERSON REID: But you"re asking a

series of questions.
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MS. ELLIOTT: Okay. As far as you know,

according to the documentation in the original PUD, the
background documentation for the extensions on the PUD,
in that order there was mention of condominium residences.
Does that no longer apply now that the residence has
been turned iInto a dormitory residence?

MR. BUTCAVAGE: My knowledge of the -- 1 mean
the word "resident” is familiar to me. Condominium is
not at all familiar tome. And what we have in the project
i1s residential use and the units are designed as market
rate apartments. So, actually to me does not
characterize the design.

MS. ELLIOTT: Does that mean that as a
regular resident, a nonstudent resident In that area I
would be allowed to purchase an apartment in that
building?

MR. BUTCAVAGE: 1 can speak best to --

CHAIRPERSON REID: I"m not sure he"s the
best one to ask that question of.

MR. BUTCAVAGE: |1 can speak to the physical
configuration of the architecture.

CHAIRPERSON REID: He"s the architect, and
he would speak --

MS. ELLIOTT: Well, 1 just wanted -- that"s

why | was asking because --
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CHAIRPERSON REID: Yes, I don"t think he can

answer that question.

MR. BUTCAVAGE: I can"t answer that
question.

CHAIRPERSON REID: You can put that question
-- ask that question of the applicant.

MS. ELLIOTT: Right. 1 just wanted to know
iIT these residences were available to nonstudents.

CHAIRPERSON REID: I understand where
you®re going with this.

MS. ELLIOTT: Okay.

CHAIRPERSON REID: But I think you"re asking
it to the wrong person.

MS. ELLIOTT: Yes, well that®"s why 1 was
saying before. 1°m not a lawyer.

And my last question i1s when did you contact
the Zoning Administrator to talk about these minor changes
about the balcony --

MR. BUTCAVAGE: You know, 1*d like to say,
again, as part of our design process 1T there"s questions
or issues to discuss, we do that. And so a better
characterization might be a meeting to discuss those
ISsues.

I have a letter, which is the record of that

meeting. We met very early in the process and this letter
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-- the meeting was a few days, it must have been April
27 .

MS. ELLIOTT: What year?

MR. BUTCAVAGE: 1999.

MS. ELLIOTT: Okay.

MR. BUTCAVAGE: So this again was very early
in the process. And, again, we just wanted to discuss
these i1ssues before we proceeded.

MS. ELLIOTT: Great. Thanks. That"s all 1
had to ask.

MR. FEOLA: Madam Chair, I have one or two
questions for Mr. Butcavage.

CHAIRPERSON REID: Okay.

MR. FEOLA: Mr. Butcavage, the PUD order
indicates that the applicant shall have a flexibility
on the final detailing of the proposed project to make
minor design changes in response to requirements and Final
approval of the Commission of Fine Arts. And 1 think
you"ve testified that the elimination of the balconies
was one such minor design change which was approved by
the Commission of Fine Arts.

Were there any other minor design changes
that were iIn response to requirements or, knowing the
Commission, 1 would say suggestions of the Commission

of Fine Arts?
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MR. BUTCAVAGE: Again, the most sort of --

again, | don"t want to use the words erroneously change
or modification, because a design evolves. And, again,
when you take something --

MR. FEOLA: Well, just use the phrase ""minor
design changes.™

MR. BUTCAVAGE: Minor design changes, |
would say the most significant, there was a trellis
element shown on the 1993 version of the design at the
roof. We felt that, again, the project"s character of
the building was improved by eliminating that trellis,
and again --

MR. FEOLA: The Commission agreed?

MR. BUTCAVAGE: The Commission agreed.

MR. FEOLA: Did the Commission on i1ts own
suggest any other changes that you had to make?

MR. BUTCAVAGE: The refinements made by the
Commission, | would say most significantly effected the
proportions and appearance of the center window bays of
the building and that performed the bulk of our
discussion, again, over the course of the various meetings
with them.

MR. FEOLA: The Zoning Commission order also
says the PUD project shall be developed with 47 to 56

residential units. How many residential units are being
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developed?

MR. BUTCAVAGE: Fifty-five.

MR. FEOLA: Fifty five. So, you are within
the ambit of that requirement?

MR. BUTCAVAGE: Yes.

MR. FEOLA: Thank you.

CHAIRPERSON REID: Okay . All right.
Thank you.

There®"s no further questions of this withess
and we go now to Ms. Gladys Hicks.

MR. FEOLA: Thank you. Thank you, Madam
Chair.

Ms. Hicks, would you state your name and
address for the record, please?

MS. HICKS: For the record, my name is Gladys
Hicks. My street address i1s 7710 Merrick Lane, and 1
live in Landover, Maryland.

MR. FEOLA: Would you briefly describe your
professional experience for the Board? And have you ever
testified before the Board as an expert iIn proceeding
in zoning regulations?

MS. HICKS: Yes, 1 have.

MR. FEOLA: My 1 turn in Ms. Hicks®™ résumé
and ask that she would qualify.

CHAIRPERSON REID: I don"t think that Mrs.
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Hicks®™ résumé is necessary. We are familiar with her
and she has certainly come before us many times as an
expert witness, so therefore I don"t have any objection.

Does anyone else, any other party have any

objection?

MR. PARKER: No objection on behalf of the
District.

CHAIRPERSON REID: She can still submit the
résume.

MR. FEOLA: May we proceed, Madam Chair?

CHAIRPERSON REID: Yes.

MR. FEOLA: Ms. Hicks, have you reviewed the
documents filed in this appeal?

MS. HICKS: Yes.

MR. FEOLA: And you have reviewed the PUD
order 746A and B? 746A and 746B?

MS. HICKS: Yes, I have.

MR. FEOLA: And have you reviewed the plans
that were filed on behalf of the University as part of
the building permit application?

MS. HICKS: Yes, I have. 1"ve reviewed those
documents, the construction documents several tines.

MR. FEOLA: Are those documents iIn your
opinion consistent with the PUD orders and the

requirements of the planning and development orders?
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MS. HICKS: Yes.

MR. FEOLA: Could you elaborate on that a
little bit for the Board?

MS. HICKS: well, the planning and
development final order gave a lot of latitude and
flexibility on interior design. Also it left a lot of
flexibility built in for the Commission of Fine Arts to
give comment and seek whatever changes they needed in
the project.

The changes that I"ve seen are, 1In my
opinion, minor and the two changes that I"ve noticed from
looking at the construction set documents that were with
the building permit that were located at 941 North Capital
Street, N.E., and all of the exhibits that were in the
planned unit development Tfolder, the construction
documents are more refined.

And one change is that the garage doors were
relocated from 20" Street to 19" Street. And another
change that 1 picked up was that the balconies were no
longer a part of the elevation.

MR. FEOLA: Were any of the changes in your
opinion major enough to have sent the project back to
the Zoning Commission?

MS. HICKS: No, not in my opinion they were

not.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

134
MR. FEOLA: Are you familiar with the letter

we"ve had some discussion about that"s addressed to
Armando Lourenzo, counter signed by him, April 29?

MS. HICKS: Yes, I"ve seen the letter, which
was dated April the 29, 1999.

MR. FEOLA: Is this process to confirm or
to substantiate a position that a property owner might
look as something unusual?

MS. HICKS: Yes. When every any minor
changes occur and the owner of the property has some
concern as to whether the -- they can get approval on
the permit with the proposed changes, 1t"s usual and not
out of the ordinary to set up a design conference meeting
and to set those proposed differences on the table and
to get an opinion by the BLR administrator and/or the
Zoning Administrator.

MR. FEOLA: So this process that Mr.
Butcavage outlined for looking at these changes iIs not
atypical for a project of this complexity?

MS. HICKS: No, it is not.

MR. FEOLA: 1Is there anything in the PUD
orders 1n your view that would prohibit the University
from owning and building and using this project?

MS. HICKS: No.

MR. FEOLA: 1Is there anything in the PUD
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orders which would prohibit the University or restrict
the residential use portion of this property to some--
something to prohibit use by students?

MS. HICKS: No, there"s nothing in the final
order that would prohibit students from using the
residential component nor the commercial component
building. Any use that"s permitted in the C-3 zone would
be permitted in the planned unit development covenant.

MR. FEOLA: There is some reference in the
PUD order i1n the findings of fact concerning AGC and what
the iIntent was. Is 1t appropriate for the Zoning
Administrator to look at the Tfindings of fact 1n
evaluating a Zoning Commission decision?

MS. HICKS: Yes, 1t 1is.

MR. FEOLA: Is there anything 1iIn the
findings of the fact that would prohibit the University
from building or using this planNed development?

MS. HICKS: No.

MR. FEOLA: Is it your opinion that the
Zoning Administrator®s decision to approve the zoning
aspects of the University"s building permit that is
consistent with the PUD orders?

MS. HICKS: Yes, the letter of April 29,
1999, all of the i1tems that are set forth -- that were

set forth on the table before the Zoning Administrator
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and the BLR Administrator and staff, they"re consistent
with the Zoning Commission Order 746.

MR. FEOLA: And what about the permit
drawings that have been the underlying support for the
issuance of the permit in December, 2000, are they
consistent with the PUD?

MS. HICKS: In my opinion, yes.

MR. FEOLA: Those are all my questions,
Madam Chair.

CHAIRPERSON REID: Okay. Cross
examination.

BOARD MEMBER HINTON: Could 1 just clarify
something for the record?

CHAIRPERSON REID: Sure.

BOARD MEMBER HINTON: Because the dates
overlap, the dates on your résumé and some of the dates
in the case, did you have any involvement in this case
as 1t went through the D.C. Government? When you were
an employee here did you review these plans or have
anything to do with issuing the permits?

MS. HICKS: No.

BOARD MEMBER HINTON: Were you still at that
government at that time?

MS. HICKS: I left on June 18, 1999. I did

review the PUD covenants because as |"ve stated in one
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of the -- asked to be relinquished from the acting Zoning
Administrator”s position after 1 had served well beyond
a 120 day limit, which was approximately over 3[]Jyears.
And 1 still sort of could get under a lot of work and
go back to my regular duties, but because no one else
knew a lot of things, | still ended up reviewing transfer
development rights covenants and planning the development
covenants and industrial revenue bonds, and so forth.
The list goes on and on.

BOARD MEMBER HINTON: So when Armando
Lourenzo signed the letter on May 14 of "99, you were
not in the Zoning Administrator®s division at that time?

MS. HICKS: 1 was still working at the Zoning
Administrator®s office and I was working in the capacity
of Deputy Zoning Administrator, but still doing some
higher level work.

BOARD MEMBER HINTON: Okay. So at that time
the cover lists Mr. Lourenzo as Administrator of BLR,
but then the signature page lists him as the Zoning
Administrator. Was he in both of those positions at that
time?

MS. HICKS: Yes, at that time, yes.

BOARD MEMBER HINTON: Okay. And at that
time you were the Deputy Zoning Administrator?

MS. HICKS: Yes.
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BOARD MEMBER HINTON: Okay -

MS. HICKS: Still doing some of the Zoning
Administrator work.

BOARD MEMBER HINTON: But you didn"t have
any input into the review of this project?

MS. HICKS: No.

BOARD MEMBER HINTON: Okay. Thanks.

VICE CHAIRPERSON RENSHAW: Ms. Hicks, you
described design conference meeting. Were you involved
in those design conference meetings, setting them up,
transcribing minutes, sitting in on behalf of Mr.
Lourenzo?

MS. HICKS: Some meetings, but not this
particular meeting.

VICE CHAIRPERSON RENSHAW: Not this
particular meeting?

MS. HICKS: No.

VICE CHAIRPERSON RENSHAW: How many design
conference meetings were there on this project?

MS. HICKS: I don"t know. I have no
knowledge of any design conference meetings on this
project, except what is stated in this April 29 letter
that was issued in 1999. But it is not unusual for the
Zoning Administrator and the abolished the Deputy Zoning

Administrator position, but the Deputy Zoning
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Administrators at that time had design conference
meetings. The chief of the Review Branch had design
conference meetings. Sometimes the meetings were
altogether, sometimes they might be -- it depends upon
the complexity of the building permit, but there is a
design conference process that the Building Land and
Regulation Administration has. 1It"s a formal process
that"s normally handled by the BLR Administrator.

VICE CHAIRPERSON RENSHAW: And are there
minutes of those meetings and can those minutes be
supplied if it is a formal process? There should be
minutes.

MS. HICKS: I don"t know whether Mr.
Lourenzo had minutes in any of his meetings. |1 used to
just take notes to keep up on whatever agreements were
made .

VICE CHAIRPERSON RENSHAW: And those notes
were put in the file, In the main file of this case, of
this PUD?

MS. HICKS: 1 did not attend this meeting,
so | do not know. All I can state is in meetings that
I"ve had, that 1"ve set in on, design conference meetings,
I always take notes.

VICE CHAIRPERSON RENSHAW: And who 1s

notified about a design conference meeting? Is it just
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the applicant and the architect or would it involve?

MS. HICKS: It"s the applicant, the
architect, the property owner, whoever is representing
the property owner; could be the BLR Administrator, could
be a structural engineer from the District of Columbia,
it could be a mechanical engineer, i1t could be a plumbing
engineer. Whatever is needed. It could be someone from
the public space section. Anything. It could be
environmental services. It could be anything that the
applicant needs to get information on he can set up a
design conference meeting with the BLR Administrator.

VICE CHAIRPERSON RENSHAW: And i1s the ANC
invited to these design conference meeting? Is the ANC
ever told about these meetings?

MS. HICKS: No. These are meetings held for
projects that are permitted as a matter of right. Projects
that need -- on the adjustment approval normally stay
within the realm of designing administrator”s office.

VICE CHAIRPERSON RENSHAW: Okay . All
right. Thank you.

CHAIRPERSON REID: All right. Thank you.

Cross examination. All right.

MR. PARKER: For the record, Arthur Parker
on behalf of the District of Columbia.

Just to clarify something you said. You said
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that you sat in on design conference meetings. Are you
referring to design conference meetings in matters other
than this matter?

MS. HICKS: Yes.

MR. PARKER: So It"s correct to say that you
have not sat iIn on any design conference meetings
regarding this matter?

MS. HICKS: That i1s correct.

MR. PARKER: All right. And in your duties
while you were an employee of the District of Columbia
did you have any responsibility or take any action in
regard to the PUD process?

MS. HICKS: Other than reviewing the planned
unit development covenant for zoning sufficiency,
approving it and referring it to the Corporation Counsel"s
Office for legal sufficiency review and then it continues
through the process.

MR. PARKER: Okay. Were you involved in any
of the negotiations or any of that process?

MS. HICKS: No.

MR. PARKER: All right. 1In preparation for
your testimony today did you have any conferences with
Mr. Johnson, the current Zoning Administrator?

MS. HICKS: No.

MR. PARKER: Have you had any conferences
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with anybody in the District of Columbia government?

MS. HICKS: No.

MR. PARKER: Okay. I don"t have any further
questions.

CHAIRPERSON REID: Okay. Thank you, Mr.
Parker. All right.

MS. KAHLOW: I have quite a number.

Let me first start, since you"re an expert
you"ve been qualified as an expert in the zoning
regulations, | want to talk about zoning regulations for
PUDs and 11 DCMR. As I understand it, there need to be
public benefits and especially to the surrounding
neighborhoods. Could you identify any public benefits,
any public benefits of this PUD as we recast by the George
Washington University?

MR. FEOLA: I1"m going to object to that.
That®"s a design for the Zoning Commission, not for the
Zoning Administrator in that the Zoning Commission®s
decision isn"t being appealed here, it"s the decision
of the Zoning Administrator.

CHAIRPERSON REID: Sustained.

MS. KAHLOW: Thank you. My second question
has to do with the standards in the zoning regulations.

IT you could help me find out the same question I asked

to the other witness from GW, where the zoning regulations
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specifically say the difference between a minor
modification, a major modification and a major
significant modification, please?

MS. HICKS: Under section 199 of the D.C.
zoning regulations anything not defined -- have to go

to the Webster"s Unabridged Dictionary and seek that

definition. That definition is not defined in the D.C.
zoning regulations.

MS. KAHLOW: I"'m well aware of 199 when
there®s no definition. The question is where is there
any mention of the term minor or major modification and
that there would or would not be approval needed by the
Zoning Commission? Where 1is that mentioned in the
regulations for PUDs 11 DCMR 2400, where is it in that
series, please?

MS. HICKS: I1"1l1 say i1t again. Under
section 199.2 anything not defined in the D.C. zoning
regulations, at subparagraph (g), you have to go to

Webster"s Unabridged Dictionary.

MS. KAHLOW: All right. That was not
question. Thank you for that reference which I*m aware
of. What 1 was asking is iIs the term minor or major
mentioned anywhere in the PUD regulations?

CHAIRPERSON REID: 1 don"t know if that"s

a fair question for Ms. Hicks. Because if the word
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"minor™ or "major™ is anywhere in the regulations, 1 don"t
know 1f she"s expected to really know that.

MS. KAHLOW: Ms. Reid, 1 shall beg to differ.

She 1s an expert in the zoning process and we"re trying
to understand because are will be --

CHAIRPERSON REID: No, no. 1 know.

MS. KAHLOW: IT I may make the point.
Nothing so far we"ve discussed i1s what our case 1s about.

Our case is about a PUD modification case Is necessary.

CHAIRPERSON REID: Okay. Okay.

MS. KAHLOW: And as a consequence, 1 need
to understand the difference between major and minor,
major significant and all that stuff.

CHAIRPERSON REID: well, okay. But the
only thing I*m concerned is that if in fact those two
-- that word -- those two words, If she says no and it
appears anywhere in the regulations, it would not be
correct. But if she said and 1t didn"t, 1t wouldn"t be
correct. So I don"t know if that"s a fair question.

MS. KAHLOW: I was asking as an expert in
the zoning process. | myself fancy myself an expert,
but 1 obviously didn®"t get paid to do so, and she got
paid. Maybe she"s more familiar with the regulations
and could show us where they might -- where GW might have

been able to come up with some ability to design changes
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as not needing review by any of the applicable bodies.
But she doesn"t know.

CHAIRPERSON REID: No, no, no.

MS. KAHLOW: So let me go to the next
question.

CHAIRPERSON REID: No, no. I was just
basically inserting -- | was just trying to determine
whether or not that -- 1f she even could answer a question
like that.

Can you?

MS. HICKS: Well, 1 can*"t quantify or
qualify minor or major without going to, again, a

Webster"s Unabridged Dictionary. But --

CHAIRPERSON REID: No, no.

MS. KAHLOW: I was asking for citations.

CHAIRPERSON REID: What she was asking was
iT those two words appeared anywhere in the regulations
as they pertain to PUD; the word "minor™ or the word
"major." That was your question, correct?

MS. KAHLOW: That is correct. Thank you
very much, Madam Chairman.

CHAIRPERSON REID: Do you know that?

MS. HICKS: 1 cannot locate that in chapter
24.

MS. KAHLOW: Thank you.
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Now, I would like to ask since you were able
to compare the AGC"s plans and the George Washington
University”s plans if you could identify the full list
of changes? We"ve heard about balconies that are not
in this letter to Armando Lourenzo. We"ve heard about
one versus two parking entrances. We"ve heard about --
in this memo, though it"s not been mentioned today that
there are a different number of parking spaces that are
in the PUD. I would like the full list, including the
fact that there would be 220 residents instead of 47 to
56 occupants. Do you have a full list of the changes?
MS. HICKS: The planned unit development
conditions gave a range of 40 -- I believe it was 46 to
55 residential apartment units. The architectural plans
that were 1issued with the building permit have 55
apartment units.
MS. KAHLOW: And didn"t the order, the
Zoning Commission Order, state as a decision number seven
that there needed to be one-for-one parking spaces for
everyone of the residential units. And the reason was
to protect neighborhood parking. So if you had 47 to 56
residential units and now you have 220 occupants instead,
wouldn®t that be a change? And iIf so, is there a full
list of changes? That"s all 1"m asking.

MS. HICKS: 1 disagree with the number of
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parking spaces. From the architectural drawings the PUD
required 200 parking spaces, 201 parking spaces are in
the total project. And that"s under -- this is Zoning
Commission Order 746, page 9 under condition number seven.

MS. KAHLOW: That is correct. The question
is do you have a full list, since you reviewed the plans
from the AGC versus GW, a full list of 100 percent of
the changes, some of which may be minor, some of which
may be major, some which may be characterized by any kind
of way? We as a community don"t know what those changes
are and I"m asking is there such a list since you made
that -- you take notes and you"d made that review as an
expert?

MS. HICKS: I reviewed the permit set and
the only additional change that 1 saw was the change in
FAR.

MS. KAHLOW: Okay. In the original PUD
application, which is part of the Zoning Commission for
the AGC there was retail. |Is that also since It"s no
longer in GW"s plans, isn"t that also a change?

MS. HICKS: Well, it"s an option -- It was
an option under the condition of -- one of the conditions
of the PUD. It was not an absolute requirement.

MS. KAHLOW: Wasn"t 1t in their application

even though it was not in the order. Wasn"t it in their
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application and their presentation to the Zoning
Commission so that the community that negotiated the PUD
had the expectation that there would be a retail component
for street life at night?

MR. FEOLA: Objection. 1 amgoing to object
to whatever her answering what the expectation of the
community was.

MS. KAHLOW: I"m asking was 1t iIn the
application by the Associated General Contractors in the
file that you reviewed?

MR. FEOLA: Madam Chair, I1*m going to
object.

CHAIRPERSON  REID: That"s not her
testimony.

MR. FEOLA: Again --

CHAIRPERSON REID:  Sustained. All right.
Fine. You can continue.

MS. KAHLOW: That"s all for this witness.
Thank you.

CHAIRPERSON REID: All right. Thank you.

All right now --

MR. FEOLA: The ANC, Madam Chair.

CHAIRPERSON REID: 1"m sorry?

MR. FEOLA: The ANC may have a question.

CHAIRPERSON REID: Anything further?
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MS. ELLIOTT: One question. 1 just had one

question. | saw the drawings, the permit drawings at
the office. And on there i1t Indicates that there are 220
units -- 220 occupancy rate. And you said it was 201.
Is there a mistake on the drawings?

MS. HICKS: No. The drawings that 1 saw,
I*"m not talking about an occupancy rate when I mentioned
201. 201 specifies the total number of parking spaces
that were provided on the drawings on several sublevels.
The PUD stated that there should be a minimum of 200
on site parking spaces. So there are 201 parking spaces
provided in the total project.

MS. ELLIOTT: Okay. 1 just -- 1 saw the 220
occupancy rate on there.

MS. HICKS: No, an occupancy rate pertains
to building codes and that has nothing to do with zoning.
MS. ELLIOTT: Okay. Thank you.

CHAIRPERSON REID: Okay. Thank you.

MR. FEOLA: Concluding remarks.

Thank you, Madam Chair. Just a couple of
concluding remarks. We believe that the appellants have

not shown, nor could they show that by a preponderance

of evidence, remember that"s your words in the Sikh Temple
case, that the Zoning Administrator™s ruling here is iIn

error.
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A combination of this zoning order which
grants the applicant a series of flexibility statements
that we"ve been over in number 15 relying on the Commission
of Fine Arts to approve the final design and varying the
number of residential units within a range, changing the
location of doors and windows and the like. In addition,
I think was Ms. Kahlow was trying to get to, in chapter
24 of the zoning regulations, 2409.6 in particularly,
leaves i1t to the Zoning Administrator, and I quote, "Have
the authority to approve minor modifications in the final
plans approved by the Zoning Commission.™ That"s
because, as Mr. Butcavage has testified, designs evolve.

Designers look at 32 scale plans, 16 seconds, 1/16 scale
plans as the PUD documents and study them, look at them.
There are minor changes.

The Zoning Commission when 1t adopted
chapter 24 understood that. So it granted to the Zoning
Administrator, to Mr. Johnson in this case, the authority
to look at these things to see if 1t"s within the intent
of the PUD order.

So the Zoning Administrator has that
authority, 2409.6. In addition, as we"ve talked about,
this particular order grants, | think, an extraordinary
amount of flexibility to this applicant. And there is

nothing in this building permit set that was approved
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by Mr. Johnson®s office that violates the terms and
conditions of this Zoning Commission order. And that
this appeal should be denied.

We*"ve had this particular Zoning
Administrator, his predecessor, Armando Lourenzo and
testified by Ms. Hicks who served in that capacity for
3[Jyears, all of whom say looking at these plans and this
order this building permit should be sustained.

Thank you very much.

CHAIRPERSON REID: All right. Thank you.

COMMISSIONER FRANKLIN: 1 have a question,
Madam Chair.

CHAIRPERSON REID: Question.

COMMISSIONER FRANKLIN: Mr. Feola, just to
sort of sharpen this a little bit. Suppose the Zoning
Order number 746 did not contain the various flexibilities
that have been cited, is it your view that the changes
that have occurred In this design process here that have
been approved by the Zoning Administrator would be within
the Zoning Administrator®s discretion even apart from
the flexibility granted by the order?

MR. FEOLA: I believe 1°d answer that in the
affirmative. 1 think the order gives a little more
strength to that position, as | stand here in front of

you. But the Zoning Administrator"s given two percent
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discretion. Well, 1 mean what is two percent? Does that
mean, you know, only two percent of the balconies can
be removed or does that mean two percent of the building
height?

And so I think the Zoning Administrators,
in my experience back to Jim Fahey an Joe Bodner, looked
at the totality of the project, looked at what the intent
of the Zoning Commission was and tried to fit that very
nebulous two percent into this.

I think 1In this particular case the
University"s position is strengthened by condition number
fifteen.

COMMISSIONER FRANKLIN: Okay. That leads
me to my next question, which 1s holding aside the sort
of basic authority of the Zoning Administrator, is it
your position that all of these changes were within the
ambit of a flexibility of 7467

MR. FEOLA: Yes.

COMMISSIONER FRANKLIN: Thank you.

CHAIRPERSON REID: Okay. Is that i1t?

MR. FEOLA: That"s it for us.

MS. KAHLOW: Ms. Reid, we have a two part
presentation. Ms. Maddox is going to go first since she
was Chairman of the ANC when the AGC PUD was approved

by the Zoning Commission. And then 1 will follow about
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the regulatory and statutory situation.

Thank you.

MS. MADDOX: And the comments are not
repetitive as the normal guidance says.

CHAIRPERSON REID: Thank you.

The Board needs to take a 10 minute break,
and then we will resume and pick up with your presentation.

(Whereupon, at 5:03 p.m. a recess until 5:17)

CHAIRPERSON REID: We="d like to, if humanly
possible, end today by 6:00. Approximately how long do
you think that your --

MS. KAHLOW: We think that"s very possible
for the two of us.

CHAIRPERSON REID: Okay.

MS. KAHLOW: 1t"s just the two of us and your
questions.

CHAIRPERSON REID: We"d appreciate, and
cross examination, of course.

MS. KAHLOW: That we hope will be included.

CHAIRPERSON REID: Right. Okay .
Appreciate 1t. Go ahead and start. Give your name and
address.

MS. MADDOX: 1"m Sara Maddox. I live at 522
21°° Street, N.W., and have lived there since 1970.

During the period of time that the Associated
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General Contractors organization was developing its
building plans 1n 1992 and 1993, I was an elected Advisory
Neighborhood Commissioner for ANC-2A06 and served also
a term as chair of ANC-2A. | served as a member of the
group which worked closely with the AGC and its planning
team. And i1t"s planning team at that time, for your
information, included Phil Feola as a lawyer for AGC.
So he was there at all of our planning meetings.

The planning team was to achieve cooperation
and an agreement for the planned unit development as
specifically described in the Zoning Order 746.

The AGC pursued the PUD process in order to
keep its headquarters building within the District of
Columbia. This was, of course, In keeping with the city
planning goals. 1In order to do this, the AGC needed more
space that would be provided by a PUD to do three things:

Build a condominium design structure in order to spell
the units to pay for the other portions of the building;
accommodate the needs of i1ts headquarters organization
and; have a portion of the office building for lease to
generate income to support its building and to provide
retail space to meet the needs of the residents and the
commercial tenants.

The residents of the neighbor especially

supported the portion which included the condominium
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units. This would contribute to a residential base which
woulld generate property taxes and income taxes for the
District of Columbia.

Secondly, the 47 to 54 residential units were
designed to be as homes, including the balconies and
in-house parking spaces which are typical of an upscale
urban residential building.

The PUD was expected to produce real estate
condominium units as noted in section 15A "in response
to market conditions,”™ obviously units to be sold, in
terms of the number of residential units.

This was further supported by the letter
filed by Mr. Feola during the last request for extension
of the PUD found iIn the Zoning Commission files. This
project will bring a $3 million in revenues to the tax
coffers of the District of Columbia.

Student dormitories are not the same kind
of housing, do not contribute to the stability of the
neighborhood and as tax exempt property do not contribute
to the tax coffers.

The retail space, which the AGC was planning
for the ground floor, would fill a need i1n the Foggy Bottom
West End neighborhood which was rapidly losing the small
stores on Pennsylvania Avenue to large institutional

buildings which provide no retail support to the area.
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Number 26 of the findings of fact states "The
Commission finds that the proposed PUD will provide
essential housing in the downtown area and will act as
a model for mixed use development in this transition area
between the high density central employment area and the
residential Foggy Bottom area.”™ This was reenforced by
the decision portion statement number two, ""The PUD site
shall be developed with mixed use buildings, including
residential and commercial uses with below grade
parking.""

Institutional use as announced by George
Washington University does not meet this.

The neighborhood and the AGC as applicant
worked very hard to come to this beautiful development.
The neighborhood through the ANC supported the AGC.

There have been no public presentations by
George Washington University during which there have been
opportunities to review plans to measure against the
approved elements of the PUD as such is listed in section
15. In fact, the lack of public presentation has only
created suspicion leading to certainty of the lack of
compliance with the elements of PUD as bits and pieces
describing the actions of GWU have drippled out through
news announcements from GWU.

The i1nability of the Zoning Administrator
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to provide the basis of the issuance of the permits raises
questions. Therefore, 1t"s now time to require a review
of the project to test the correlation between the design
and the development by the AGC and the architectural firm,
and as 1 learned today the successor firm, and the current
GW documents i1n accordance with clauses with the PUD and
Order 746.

The District of Columbia, and particularly
Foggy Bottom West End, needs mixed use development with
long term permanent residential opportunities enhanced
by small retail businesses. We lost the AGC to a site
in Virginia, but replacement by an institution with a
transient population is not the answer, and certainly
not the foundation of Zoning Commission Order 746.

A thorough reading of Zoning Commission
Order 746 will bring to light the kind and details of
the PUD. GWU is an institution that"s not carrying that
out. I ask that you overturn the Zoning Administrator®s
decisions concerning the site at 1957 E Street, N.W. and
require that all work be stopped.

Additionally, require that George
Washington University provide a complete and full set
of plans for a public hearing. But currently ongoing
i1s not what many people worked so hard for as a benefit

to the neighborhood and to the District of Columbia.
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A PUD is like a contract; benefits given by
the District of Columbia for benefits received. The PUD
contract should be followed and enforced. It"s time for
honesty and openness for those who have benefitting from
the regulations and the laws of the District of Columbia.

Thank you, and 1 would be pleased to answer
any questions.

CHAIRPERSON REID: Okay . Thank you.
Board members?

MS. KAHLOW: Should I go on and then you
could ask questions of both of us? That would be, I think,
better for the flow.

CHAIRPERSON REID: Okay.

MS. KAHLOW: If that"s all right with you?

I"m Barbara Kahlow, residing at 2555
Pennsylvania Avenue, N.W. am representing the West End
Citizens Association today here with Ms. Maddox.

The West End Citizens Association, founded
in the 1890s and one of the oldest citizen associations
in D.C., i1s the principal community organization in the
George Washington University neighborhood. 1t is
primarily 1interested iIn maintaining a residential
neighborhood in Foggy Bottom West End and in keeping GW,
especially i1ts institutional uses, within 1ts campus

bound boundaries.
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Our community, the West End Citizens
Association and the ANC, the Foggy Bottom West End ANC,
IS united today. Our request today is pretty straight
forward. We believe that the zoning and other laws and
codified rules designed to protect the rights of all
parties should apply to GW.

Incredibly, GW"s "secret plans for 1957 E
Street,"” which Is outside of the former and new campus
planned boundaries, has never been presented to the BZA,
which had jurisdiction over campus plans, the Zoning
Commission, which has jurisdiction over PUDs, ANC-2A or
the West End Citizens Association.

During the first day of the BZA"s
consideration of this case on April 20, the BZA asking
the Zoning Administrator to submit all permit
applications and all permit issuances and GW to submit
a history of the site. | have provided Exhibits H and
I at the back of your package which provide this
information iIn great detail and in more detail than
provided by these other two parties.

Exhibit H shows that GW"s permit
applications, every single one that had to indicate how
many residences, said there were either five or no
residential units in the project. We had no way of

knowing for certain what number of units were really going
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to be in the project since they only applied for five
or zero.

Instead, GW decided it could adopt with
change but without any review a carefully negotiated PUD
that was approved to keep the Associated General
Contractors within DC and to provide 47 to 56 apartments
for additional permanent D.C. tax paying residents as
a quid pro quo for excess building rights.

GW also decided that although its use plans
differed substantially from the AGC"s, for example
undergraduate student dormitory rooms without balconies
and with a residence hall office, as shown on the plans,
instead of 1long term residential apartments with
balconies, which we asked for the balconies, 1t did not
file to a PUD modification application with the Zoning
Commission.

Today we learned of additional changes, such
as one versus two parking entrances and more parking
spaces.

We believe that the full set of known changes
are '"'not minor."

I have a footnote, which I meant to say when
I was reading the part about the introduction, that GW
states In 1ts latest submission to you on April 24 that

it"s undisputed that the ANC was aware of the University"s
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plans and 1t"s uncontested that the University is building
in accordance with the PUD plans. That is exactly opposite
of the case today.

GW"s 1dentification of issues in this appeal
fails to recognize the key issue before you today: the
need for GW to submit a PUD amendment case.

In addition to the changes I"ve just noted
that are made that we know of In the PUD, to predict scarce
parking in the neighborhood, the Zoning Commission
required at least one parking space designated for each
residential unit. The plans submitted to the Zoning
Administrator appear to include 220 students or four
students in each unit, any or all of which may have cars
with them. This change undermines the order®s condition
intended to protect the existing residential community
and would clearly have an adverse effect on scarce
neighborhood parking.

D.C. environmental regulations require
applicants to submit to "traffic analysis™ with their
environmental impact screening form. And the cite is
20 DCMR subsection 7204.3 GW did not do so. And since
there 1s a change in the number of people going to be
occupying this, we believe it"s essential.

As a consequence, the Zoning Administrator

should not have issued a permit until GW fully complied
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with D.C. environmental regulations and until DPW
considered not only the traffic, but also the parking
implications of GW"s application for a building permit
for a mixed used student dormitory. The record shows
that no DPW review or sign off to date. None was asked,
and none has been received to date. This Is unacceptable.

GW further decided that although its use
plans included educational uses, moving an on campus
school off campus, the Elliott International School, it
did not to file a case with the BZA which then had
jurisdiction over campus plans.

Now 1°d like to turn to the applicable zoning
rules, which I tried to ask the GW witnesses about.

D.C. zoning rules governing PUDs are
designed to protect against such secrecy. 11 DCMR beings
by stating ""The PUD process i1s designed to encourage high
qual ity development to provide public benefits.” 11 DCMR
continues, "The overall goal i1s to permit flexibility
of development and other incentives such as increased
building height and density provided that the project
offers a commendable number or quality of public benefits,
and 1t protects and advances the public health safety
and welfare and convenience."

11 DCMR explains ™"Public benefits are

superior features of a proposed PUD that benefits the
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surrounding neighborhood or the public in general to a
significantly greater extent than would likely result
from a development of the site under matter of right
provisions of this title.” Interestingly, it is unclear
that there are any public benefits to GW"s plan. And
I emphasize that. 1 have testified in front of the Zoning
Commission on multiple PUDs and in every instance there
are public benefits. There are no known public benefits
to this GW plan, even though we haven®t seen what it is.

Since the AGC has moved to Virginia and GW
is not offering housing for additional permanent D.C.
taxpaying records, before the hearing record closes the
West End Citizen Association requests that the BZA ask
the Office of Planning to opine i1f GW"s plan iIs 1iIn
compliance with the PUD regulations and if a PUD amendment
case 1S needed.

I have discussed with one Office of Planning
official, and she 1s 100 percent certain without any doubt
in her mind that a PUD amendment case is needed in this
instance. And 1 would request that you officially ask
for an official ruling of the Office of Planning because,
as you know, in all PUD cases and PUD modifications the
Office of Planning has to opine. They don"t opine in
appeals of Zoning Administrators, they do on PUD cases.

After a PUD 1is approved the zoning
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regulations division of DCLA shall not approve a permit
unless the plans conform in all -- all respects to the
plans approved by the Zoning Commission. The bottom line
is that prior to the issuance of a permit the Zoning
Administrator i1s required to ensure that the plans conform
in all respects to the approved plans. The zoning
regulations do not allow the Zoning Administrator to wait
until the buirlding i1s erected to consider iIf there are
any changes in use to those in the approved plans for
the PUD.

Commissioner Franklin was kind enough to
mention the two percent rule, and 1 remind you of that.

Instead, without citing any provision in law
or the codified rules, the Zoning Administrator opined
on December 27, 2000 that GW"s change iIn use did not need
to be reviewed until the building was built. This Zoning
Administrator decision clearly makes a farce of the body
of legal requirements governing the review of land use
in D.C. prior to permit issuance. We believe that a PUD
modification application is clearly required.

Now I want to provide some background. On
September 25" last fall after discussions with D.C.
Corporation Counsel, not Ms. Sansone who is here and not
Mr. Parker who is here, but with another counsel, the

person we were asked to by the Zoning Administrator to
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talk to; the West End CA initiated the Foggy Bottom West

End community”™s objections to GW"s "'secret plans for 1957
E Street” by filing motions with the Office of Zoning
requesting party status to the 1993 conditional approved
PUD and requesting that the Zoning Commission declare
this PUD null and void.

On September 25" the West End also filed a
motion with the Office of Zoning for a declaratory ruling
of noncompliance with GW"s then current campus plan.
At 1t"s October 16 meeting the Zoning Commission referred
these motions to the Zoning Administrator.

As a consequence, on November 17 West End
CA President Jack Basum and 1 met with Zoning
Administrator Michael Johnson. He agreed with our three
specific examples: Square 43 the townhouses that were
removed even though the BZA order said please retain those
townhouses; Square 40 the hospital site, and; Square 122
the site In question today of GW"s "wallesness'™ and the
need for GW to stop its Square 122 construction until
its plans are reviewed by the applicable zoning bodies.

However, he advised us that the universities, including
GW, "have more power than he has.”™ 1 took verbatim notes
of that conversation.

On December 4 at a Foggy Bottom Association

meeting I asked Mayor Anthony Wil liams about DC"s policies
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relating to GW"s proposed off campus institutional uses
at 1957 E Street. He was surprised not to have heard
about GW"s off campus institutional plan in Foggy Bottom.

On December 5 the West End requested copies
from the Zoning Administrator of GW"s permit applications
for 1957 E Street. On December 27 with those not in hand,
the WECA filed a FOIA request for all GW permit
applications and permits for 1957 E Street. On January
30 the West End received a fax including only some of
these permit applications and some of the permits.

IT you wouldn™t mind turning to the last
exhibit, you"ll see an exhibit that shows that Ward 2
City Council Member -- we wanted to find out what was
going on, the first column. He asked for the permit
applications, he was not given the application to
construction a building or the sheeting and shoring permit
applications. We were not provided -- if you look at
the bottom. We were only provided six of 16 that by law
they had to provide in the FOIA request. And you can
see what you got last time, 6 of the 20 and 14 more the
second time, etcetera.

Curiously, GW"s December 7, 1999 building
permit application shows a sign off for iIts zoning on
November 17, the day of our meeting with the Zoning

Administrator, i.e., immediately after he told us that
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GW needs to stop its construction until its plans are
reviewed by the applicable zoning bodies.

Finally, on January 2 of this year the West
End received a faxed copy of a December 27, 2000 letter
-- this i1s the decision | talked about -- from Zoning
Administrator Michael Johnson stating that a building
permit may -- 1 may emphasize may be issued and it is
premature for this office to make any findings regarding
the actual uses in the proposed building."

The building permit was 1ssued the next day.

On January 19 the ANC appealed the Zoning Administrator"s
decisions for 1957 E Street.

My next section, adverse iImpacts. GW-'s
proposed site use for institutional and dormitory uses
would negatively effect WECA members. In fact, GW"s
expansion outside the old and new campus planned
boundaries causes considerable concern to WECA members
about the continued quality of residential life in Foggy
Bottom West End.

Additional 1957 E Street was twice
specifically excluded by the D.C. Council from the central
employment area, the CEA, and is thus subject to the D.C.
Environmental Policy Act.

I jJust need to as an aside, Ms. Maddox and

I testified, as Ms. Hinton knows, for eight or so times
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in front of the NCPC about this, and they successfully
supported us to make sure that this particular site would
be subject to the D.C. Environmental Policy Act if it
were owned by the AGC or now GW, and that 1t would be
no longer included in the CEA.

GW purchased subject property after the
effective date of the law change. On October 23, 2000
DCRA erroneously told GW that the site 1s located within
the CEA and thus is exempt from some of the requirements
of the D.C. Environmental Policy Act. This, of course,
lead to the entire string of noncomplete compliance with
the environmental protections provided by law and
regulations to the citizens of our area.

To date there has been incomplete compliance
by GW with the D.C. Environmental Policy Act, e.g., the
absence of the submission of traffic analysis as discussed
above. GW"s recent environmental intake form answers
no to "will any mature trees be removed for the site"
since GW"s already removed them. The record
does not include any permit for such environmental damage.

GW*s wundated and unsigned environmental
impact screening form, which i1s Exhibit H in the original
submission by GW and Exhibit J in the submission that
was the later submission by them, admits that the project

exceeds $1 million. The D.C. Environmental Policy Act
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defines major action as any action that costs $1 million
and that may -- and the key word i1s "may,'" have a
significant Impact on the environment.

The WECA believes that this major action
project requires preparation of an environmental Impact
statement which would tdentify the full range of adverse
and environmental effects on the WECA members. Exhibit
D provides evidence that the GW was supposed to have sign
off by the environmental policy review of the
Environmental Regulation Administration before it 1ssued
a building permit. Yesterday®s late filed Exhibit 30
shows a sign off to the AGC"s plans, 1.e., before ownership
change and before the law changed. This exhibit
demonstrates the need for such a sign off for GW, which
has not yet been made.

Besides the adverse environmental facts such
as reduced on street parking and increased traffic and
removal of mature trees, WECA members could have their
property values negatively effected. And since iIt"s

mostly a rental community, substantial rent iIncreases.

The bottom Uline 1is that WECA members
interests will be significantly, distinctly and uniquely
effected.

Now we"d like to ask, the WECA would like
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to ask this Board for four specific things:

(1) To overturn the Zoning Administrator-"s
decision, including the permit issuances, especially the
building permit issuance;

(2) Direct DCRA to immediately issue a stop
work order. You will see on the second to last exhibit
that the WECA did ask DC to submit a stop work order.
And i1f you look at 101900, DCRA had to do so because GW
was operating without a sheeting and shoring permit, but
going ahead with 1ts construction. DCRA has the
precedent, at our request is issuing at stop work order,
we would like them to do so again;

€)) Require GW to submit 1its PUD
modification plans to the Zoning Commission for public
review, and

(4) Direct GW to fully comply with the D.C.
Environmental Policy Act prior to its submission of a
PUD modification application for review by the Zoning
Commission.

I need to end by saying we appreciate this
opportunity to have this appeal. The ANC desperately
wanted to hear this case. They were refused. The West
End desperately wanted to hear this case. They were
refused. We think the secret -- we still don"t know

what®"s going to be built and we believe you are our only
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protection for our community, and we thank you very much.
CHAIRPERSON REID: Thank you very much.
Board members, questions? Or, let me see.
I have a question. Have a couple of gquestions.

MS. KAHLOW: Want to make sure that you
know that we followed our time.

CHAIRPERSON REID: Thank you.

In your submission there were many things
that you brought out. One of the things is that you contend
that while the process i1s designed to provide public
benefits, to your knowledge you®re saying that you"re
not aware of or that you®"re contending that there was
no —-

MS. KAHLOW: That is an excellent question.

Ms. Reid, there were public benefits to the AGC as
outlined by Ms. Maddox, that"s how we got the retail,
the residential, etcetera. There are none now. And in
the comprehensive plan --

CHAIRPERSON REID: Wait, wait, walt.
Before you even go any further, that"s why 1°m asking,
the AGC, are you saying that all of those --

MS. KAHLOW: Have vanished. To the best of
our knowledge, they~“ve all vanished.

CHAIRPERSON REID: To the best of your

knowledge.
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MS. KAHLOW: We don*t know, because they~"re

secret plans. We do know the AGC has moved. We do know
the balconies are gone. We do there are no more condos.
We do know there®"s no more retail. We don"t know what
the plans are.

CHAIRPERSON REID: Okay.

MS. KAHLOW: But I would like to point out
that the Ward 2 comprehensive plan in the 1994 amendments,
there was a specific amendment that said for PUDs, that
the public benefits had to accrue to the i1mmediate
community. And that is clearly not the case iIn this
instance.

CHAIRPERSON REID: Okay. Thank you.

Now the next question I had you"re asking
that because of the BZA asked the Office of Planning opine
1T GW"s plans has been 1n compliance with the regulation
and 1s 1T an amendment case is needed. Now, there are
two things.

One is in these proceedings I*m not sure if
we require or request a report from OP. That"s not
something that is normally done.

MS. KAHLOW: You don®t normally because it"s
an appeal of the Zoning Administrator®s decision.

CHAIRPERSON REID: Right.

MS. KAHLOW: But because this is a PUD case,
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we believe that you need to do so to be fully informed.
The Office of Planning is the one that opines on PUDs.

CHAIRPERSON REID: Okay. Thank you very
much. But my assertion here was I don"t know -- we have
to be consistently in compliance with the zoning
regulations and procedures, and as such that is not
something that is normally a part of these proceedings,
an Office of Planning report.

MS. KAHLOW: I will say, Ms. Reid, at session
one on April 10 you needed to get a Corporation Counsel
opinion if in fact GW was in compliance with the D.C.
Environmental Policy Act. That"s not normal either. This
is an unusual case, and you could ask alternatively the
Corporation Counsel to opine.

CHAIRPERSON REID: Excuse me. It is to ask
a Corporation Counsel, but that"s different.

MS. KAHLOW: You could ask them. We"d be
happy. We"d be happy if they"re able -- 1f they"re
experts in the PUD process, then you could ask them if
a PUD amendment case i1s necessary. | didn"t know they
were experts. That would be fine.

CHAIRPERSON REID: That would probably be
the better course to take, is a request from Corporation
Counsel iIn that regard.

SECRETARY PRUITT: Madam Chair, 1 think we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

174

would also need to -- I mean, the question iIs does the
Board have the jurisdiction to even do that, and I-°d
suggest that Corp Counsel, you ask them to make that
determination.

CHAIRPERSON REID: And if a PUD amendment
case 1s needed, that"s basically addressing the issues
that were put on the table by Ms. Kahlow. Ms. Sansone,
woulld that be appropriate?

MS. SANSONE: Well, Madam Chair, 1 guess
first of all 1 should say with respect to OP, they are
authorized to provide the Board of Zoning Adjustment with
technical advice.

CHAIRPERSON REID: Right.

MS. SANSONE: So i1f the Board wishes to
request advice, you may do so although then you would
have to give the parties opportunity to cross examine
OP and respond to OP. So, it"s not that the Board can®t
do that i1f you wish to. And iIf they"re agreeable, they
can certainly be asked.

And you“re certainly authorized under your
own regulations and procedures to ask for Corp Counsel
advice on legal i1ssues at anytime.

CHAIRPERSON REID: Well, as Corp Counsel,
yes. But for Office of Planning, we would have to allow

them to be cross examined so we would have to extend the
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case further? 1 don"t know if -- this is in regards to
any opinion that they may submit to us?

MS. SANSONE: Madam Chair, if they were to
submit an opinion, it would be evidentiary. All the
parties would be entitled to question OP on their
conclusions and also comment on that just as a matter
of fairness.

CHAIRPERSON REID: Would that be done in
writing?

MS. SANSONE: 1t could be. Well, it would
probably be hard to cross examine In writing.

CHAIRPERSON REID: No, no, no. Not cross
examine. But iIf there were any issues that -- once they
received i1t, would they have the opportunity to-- well,
if they did that on the other hand and that would then
kind of prolong things and cause us to have to leave the
record open. And then I guess we"d almost have them come
in.

MS. SANSONE: Yes, I don"t see how it could
be done without essentially having a hearing.

CHAIRPERSON REID: 1 just wanted to request
that. 1°m not advocating that at this point.

MR. FEOLA: Madam Chairman, may 1 make a
point?

CHAIRPERSON REID: Sure.
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MR. FEOLA: The University would object to

that. 1 think what our position is that the Zoning
Administrator, not the Office of Planning, not the
Department of Public Works, not Corporation Counsel, not
the Mayor -- the Zoning Administrator is the entity that"s
set up under the charter to 1iInterpret the zoning
regulations.

CHAIRPERSON REID: Okay.

MR. FEOLA: Interpret the PUD, which is a
zoning regulation, and only that office. So all the,
what 1711 call advisory opinions that you might collect
don"t rise to the level of the Zoning Administrator-®s
interpretation.

Now, what you have before you 1is his
interpretation that this permit was issued properly.
You can --

CHAIRPERSON REID: Okay . You're
testifying. Thank you very much, Mr. Feola. We got your
point.

MR. FEOLA: Thank you.

CHAIRPERSON REID: All right.

MS. BAILEY: Madam Chair, also that 1is
highly unusual . 1 can®t remember another appeal case where
we have referred to the Office of Planning. It"s just

not something that we"ve done in the past. This is the
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first time that I can remember if 1t is done.
CHAIRPERSON REID: Thank you, Ms. Bailey.
I think 1°ve gotten the answer to my question.

All right. Now, any other questions, Board
members? All right. Cross examination? Mr. Franklin?

COMMISSIONER FRANKLIN: This can go to
either of these witnesses. They may not have the answer.

Did the AGC pay taxes as a trade association?

MS. MADDOX: As a trade association they
didn"t, but they ran a parking lot and they paid taxes
on the income from their parking.

COMMISSIONER FRANKLIN: well, of course,
this is something that you shouldn®t be expected to know.

1"11 ask --

MS. MADDOX: Okay. The PUD also as i1t was
going to be structured, there would be property taxes
on the residential condominium design and there would
be taxes on the part of their building which was going
to be rented out which would provide the income to support
their headquarters portion.

COMMISSIONER FRANKLIN: Could residents of
the condos have more than one automobile?

MS. MADDOX: Yes.

COMMISSIONER FRANKLIN: And what would they

do with that automobile if they wouldn®t have a parking
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space in the building?

MS. MADDOX: They*d have the option of
renting a parking space from AGC. They would have the
option of a zone 2 parking permit for the neighborhood.

They would have an option of renting a parking space
from the parking building next door to 1t. There were
all kinds of options for that.

COMMISSIONER FRANKLIN: Can a student at GW
get a zone 2 parking permit?

MS. MADDOX: Not unless the car 1s
registered in the District of Columbia, and most of them
don"t do i1t because of iInsurance purposes.

COMMISSIONER FRANKLIN: So then i1f they
brought an extra -- if they had more than one automobile
for a unit, what would they do with it?

MS. MADDOX: They would do what they"re
currently doing; they“re parking illegally all over the
neighborhood. And until they collect enough tickets to
get booted, then they buy it out of the boot and then
they park 1t on the street again. We have -- we keep
records of that in the neighborhood because we"ve been
trying to work with the parking enforcement people.

COMMISSIONER FRANKLIN: And 1 understand--
I"m not familiar with the details, but the Board -- or

the Commission, | guess has -- or is It the Board or the
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Commission on the GWU case. The Board on the GWU case,
right, did impose certain requirements with respect to
the parking by students, is that correct?

MS. MADDOX: They are supposed to provide
a certain number of parking spaces for the use of the
University population. 1 don®"t believe i1t"s divided
between students, employees and professional staff.

COMMISSIONER FRANKLIN: I see.

MS. KAHLOW: [IFf I can add something to that,
Mr. Franklin. 1In the new student dormitory that they
did build, the only one they~ve ever built, there iIs zero
parking for students. It"s all for other GW employees.

They don"t -- that"s one of the neighbor complaints that
the students don"t get parking, so they are taking up
neighborhood places.

COMMISSIONER FRANKLIN: But the new BZA
order addresses that?

MS. KAHLOW: It does not. It only deals
with the total number of parking spaces that the
University has dedicated. Instead they"ve been using
them for their faculty and for their employees, their
normal GW employees.

COMMISSIONER FRANKLIN: Now, Ms. Kahlow,
you seem to suggest that there won"t be the number of

residential units that has been testified to are iIn the
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plans?

MS. KAHLOW: No, I"m sorry. They"re having
the same number of units, 55 is in the range, but they re
not residential units because the plans specifically say
that there"s a residence hall office on them, and there
are four students per unit. This a dorm, this i1s not
an apartment building. You wouldn®t have a residence hall
office on the first floor unless 1t was a dormitory.

And 1f you look at exhibit, I think it"s E,
it says iIt"s going to be a dormitory, an undergraduate
dormitory.

COMMISSIONER FRANKLIN: But for purposes of
zoning, you"re drawing a distinction between a dormitory
and a residential use, Is that correct:?

MS. KAHLOW: Not precisely, because it is
a residential use. I1t"s not the zoning problem that we"re
talking about, it"s the use problem. As Ms. Maddox
eloquently stated i1n her testimony, throughout the entire
order they talk about this being a model of a mixed use
for long term residential use. And, obviously, students
are not long term residential use.

They are meeting the technical number of
residential units, but it"s not meeting the intent or
the other specifications in the order for basically long

term residential use. And that"s why the balconies were
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there, to make them liveable.

COMMISSIONER FRANKLIN: Now, both of you
have asked that the University provide a complete and
full set of plans, and I"m trying to understand what you
expect them to come forward with that you don*t know about?

MS. KAHLOW: You know, today we kept
learning new things about what was changed. We have no
idea what changed.

What normally happens is the University
comes and gives a presentation and says this i1s what we
plan to do. We have no idea. 1 didn®"t know until today
that they"ve changed the parking entrance. What an
enormous change from 19" Street to 20" Street or vice
versa. Nobody i1n the community knows.

COMMISSIONER FRANKLIN: My understanding
that that change is the elimination of one, In egress
and ingress.

MS. KAHLOW: However, when you change one
there®s more impact.

MS. MADDOX: 1 would like to answer that.

When it was designed originally it was to balance out
the traffic pattern flow on 20" Street and 19" Street.
And as you probably know, 19" is one of the most heavily
trafficked streets, particularly iIn that neighborhood.

That starts at DuPont Circle and goes all the way down
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to Constitution. So there was an effort to balance the
traffic 1mpact in the neighborhood by having the two
entrances, and also to balance off the truck traffic for
servicing a commercial building and having a separate
truck entrance for the condominium residential unit.
We specifically worked on the design of that, and how
long the loading docks should be, and how a truck would
back 1n, and what the impact would be on the people iIn
that part of 20" Street.

The other things we would say, as I mentioned
before, we were very much concerned about having retail
in the neighborhood. 1°d like to see the plans to see
what happened to the retail space? These are things we
worked very closely with and In a very stressful
situation, as a matter of fact, to come to the best plan
for everybody®s interests. And that"s why we know so
much about what the AGC was planning and what good it
was going to do to bring the neighborhood.

GW has not shared any of that, except for
little bits and pieces that we pick up In informal
publications.

COMMISSIONER FRANKLIN: Are the plans not
a matter of public record?

MS. MADDOX: You have to go down to the

Zoning Administrator®s office, you have to interrupt
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somebody"s day and work, have them drawn out. |1 have
to take about 6 hours of annual leave to do so. 1 don"t
know why they can"t provide a public briefing for the
effected parties.

MS. KAHLOW: And, Mr. Franklin, we did file
a Freedom of Information Act request so we could see the
plans, and we didn"t get them. I don*"t know what else
we can do. We asked to see a set of plans, and we couldn™t
get them. We asked the city since GW wouldn®t give it
to -- we asked the city. That"s what the exhibit shows.

There was no way. Jack Evans couldn®t find
out. We couldn®t find. There was no way we could find
out what was going on.

COMMISSIONER FRANKLIN: Thank you, Madam
Chair, 1 have no further questions.

CHAIRPERSON REID: Okay. Thank you.

All right. Cross examination, Mr. Feola?

MR. FEOLA: Thank, Madam Chair. 1"1l1 be
very, very brief.

I think this i1s directed at Ms. Maddox. Ms.
Maddox, is there anything in the PUD order in your reading
of i1t which prohibits the University from owning this
property?

MS. MADDOX: There®s nothing in there that

prohibits the University and there"s not the use of the
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word "may" either.

MR. FEOLA: 1Is there anything in the PUD
order which calls for the words, 1 think you use "long
term” residential use, long term being the words 1 heard?
Maybe i1t was Ms. Kahlow, 1 don®"t remember.

MS. MADDOX: I made an intellectual analysis
based on the words "market rate for the units.”

MR. FEOLA: And is there anything in the
terms and conditions that require market rate units?

MS. MADDOX: 1°d have to go back and read

it again.

MS. KAHLOW: May 1 just say, and i1t"s my
understanding --

MR. FEOLA: 1 didn"t ask you the question.

MS. KAHLOW: 1 understand, but I would like
to -- we"re a double party here.

MR. PARKER: Objection. You can®"t conduct
cross examination of two people.

CHAIRPERSON REID: One at a time, please.
Thank you. One time.

MR. FEOLA: I1°11 ask the question of Ms.
Kahlow and then if she wants to answer that, 1711 let
her, it"s okay.

We"ve fTiled as part of our prehearing

submission on April 24" behind Exhibit G -- knowing how
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thorough you are I"m sure you read it, 1 have it here
if you want to look at 1t. It"s a different Zoning
Commission order 638. The date of that, just for the
record, November 13, "89. So it predated the AGC order.

What I heard you testify to is that the Zoning
Commission, and this leads to let you answer the last
question, requires a long term residential use in order
746, 1s that correct?

MS. KAHLOW: Are you asking me now?

MR. FEOLA: Yes.

MS. KAHLOW: Am I allowed to speak?

MR. FEOLA: Yes.

MS. KAHLOW: As Ms. Maddox said, you are
reading various provisions in the order in context. And
if you look at 17A and 26 in the findings, and most
importantly if you look at the AGC application because
that"s part of the entire case, the application was very
clear that it was going to be condominium units as well
as the transcript in the file. So you have to look at
the entirety.

But if you look at 17A -- let me look for
17A, just a second here. Wrong place.

MR. FEOLA: Well, I trust that it"s 17A.

MS. KAHLOW: And 26. Let"s see 26.

"The Commissions finds that the proposed PUD
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will provide essential housing in the downtown area and
will act as a model for mixed use development iIn this
transition area between the high density CEA and the
residential Foggy Bottom neighborhood."™

What that meant, of course, was not student
dormitories.

MR. FEOLA: Wait a minute. Walt a minute.

Not what i1t meant, but what does i1t say? It says
"housing.”™ Does it say "long term market rate housing?"

MS. KAHLOW: It says housing as a model for
mixed use development.

MR. FEOLA: Okay. Thank you.

Now, turn your attention back to order 638,
which we"ve filed. If you might, turn to the conditions
there. Now 171l direct your attention to condition
numbers 11, 12 and 13. And I°d point out that this
predates the AGC order.

CHAIRPERSON REID: Wait. Mr. Feola,
please, where are you citing from?

MR. FEOLA: This 1s Exhibit G of our
prehearing submission filed on April 24". It"s a PUD
order 638, the PUD MAP amendment, Grand Mercy 1t"s called,
November 13, 1989.

CHAIRPERSON REID: What page?

MR. FEOLA: We"re on page 13. Conditions
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11, 12 and 13.

MS. KAHLOW: 1f you notice, number 31 in this
same order, i1t says the ANC would support only on certain
conditions. Because the ANC and the AGC case---

MR. FEOLA: No, no. No, I asked you to
answer that question.

MS. KAHLOW: I"m trying to answer that
question i1If you would let me.

MR. FEOLA: 1 don"t care what the ANC said.

I said what does the zoning order say.

MS. KAHLOW: Excuse me. 1°m showing you the
zoning order.

CHAIRPERSON REID: Okay. Wait. Wait.
Wait. Let"s answer the question and then we"ll move
forward.

MR. FEOLA: Well, you"re looking at the
wrong place.

MS. KAHLOW: 1"m looking at -- 1 understand

CHAIRPERSON REID: Mr. Feola?

MR. FEOLA: Yes, ma"am.

MS. KAHLOW: -- but you have to look at it
in context.

CHAIRPERSON REID: Please. Please. Let"s

not let this --
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MR. FEOLA: Well, I*11 just cut to the chase

so we can get on.

CHAIRPERSON REID: Yes, just basically ask
your question. And, Ms. Kahlow, answer specifically what
he asked.

MR. FEOLA: Eleven, 12 and 13 specifically
limit this particularly applicant, which iIs not GW or
the AGC, to long term residential units. Specifically,
my point is that had the Zoning Commission wanted --

MS. KAHLOW: Or you testifying or asking me
a question?

CHAIRPERSON REID: That"s fine.

MS. KAHLOW: Because I can answer the
question you asked.

CHAIRPERSON REID: Okay. Let her answer.

MR. FEOLA: Okay.

MS. KAHLOW: The question you asked was, and
I"m referring you to the extent same order, finding number
31.

MR. FEOLA: Yes. Finding.
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E-V-E-N-1-N-G S-E-S-S-1-0-N

(6:00 p.m.)

MS. KAHLOW: Finding 31 in that order --

MR. FEOLA: Yes.

MS. KAHLOW: -- says that the DuPont Circle
ANC, the only way they were going to approve this project
is 1If they have these specific conditions in. Unlike
the DuPont Circle ANC, our ANC reached an agreement with
the AGC so we didn"t need to have extra conditions added
since this understanding was made.

MR. FEOLA: And where is that agreement?

CHAIRPERSON REID: 1Is this the same order?

MS. MADDOX: The agreement was in support.

As you know, we testified in support of the PUD iIn order
to have it happen, to carry out the wishes of your client.

MR. FEOLA: So what you"re saying iIs that
the Zoning Commission somehow absorbed that thought
process and meant to put In the kinds of restrictions
that are in the --

MS. MADDOX: I did not know that we could
comment on how a Zoning Commission would absorb a thought
process. | do believe we would ruled out of order on that
one.

MR. FEOLA: But those are really all my

questions.
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MS. MADDOX: But I could answer it.

MR. FEOLA: Madam Chair, 1 would point the
one thing In this order in 638 --

CHAIRPERSON REID: You can, but do 1t in your
rebuttal. Not at this point.

MR. FEOLA: Thank you.

CHAIRPERSON REID: Yes.

MS. SANSONE: Madam Chair, 1 don"t believe
the University, it"s the appellant that will have the
closing -- or the rebuttal. The ANC and not the owner
because he"s given his --

CHAIRPERSON REID: That"s right. Okay.

MR. FEOLA: 1f 1 might just point out then,
as of one little thing --

CHAIRPERSON REID: 1 don"t think --

MR. FEOLA: -- Number eight in that order
says at least 9,000 square feet of retail must be provided
for that building. That"s a lot different from --

CHAIRPERSON REID: What page?

MS. KAHLOW: We would object to his reading
in the order --

MR. FEOLA: Because we have a chance to rebut
what they said.

MS. SANSONE: No, you don"t.

MR. FEOLA: Yes, we do.
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MS. KAHLOW: -- about a different project.

SECRETARY PRUITT: You"re an intervenor.

MR. FEOLA: Let the Chair --

CHAIRPERSON REID: What number.

MS. KAHLOW: You"re an intervenor. You
can"t testify.

MR. FEOLA: You"re an intervenor as well.

MS. KAHLOW: 1 understand.

CHAIRPERSON REID: What number?

MR. FEOLA: Number eight. 1I"m just showing
the difference between when the Zoning Commission demands
something and when 1t allows something.

CHAIRPERSON REID: But what page?

MR. FEOLA: This 1s the same exhibit,
Exhibit G in our prehearing submission, page 13, number
eight. It says In that case '"shall be devoted to
residential use"™ as opposed to in the case before you
which 1t says "it may be devoted.” That"s all. Just
a minor point.

CHAIRPERSON REID: Okay.

MR. FEOLA: Thank you.

CHAIRPERSON REID: What number on page 137?

MR. FEOLA: Eight.

CHAIRPERSON REID: Number eight. Okay .

Shall be, okay. All right. Thank you. AIll right.
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No other -- Corp Counsel, Mr. Parker?

MR. PARKER: For the record, no questions.

CHAIRPERSON REID: ANC? All right. Thank
you very much.

MS. KAHLOW: We did fix on the button.

CHAIRPERSON REID: That was pretty good.

Thank you.
BOARD MEMBER HINTON: Thank you, Ms. Kahlow.
Madam Chair, may 1 ask a question? | have
-- now that 1 think we"re done other than -- I just have

a question of the Zoning Administrator based on
information that we had asked at the first hearing that
I don"t see.

CHAIRPERSON REID: Okay. Go ahead.

BOARD MEMBER HINTON: And maybe it"s here
and I just haven®"t seen 1t. But Mr. Johnson, I was hoping
to see drawings submitted, the drawings that were
referenced in the original PUD and then the drawings,
a full set of drawings that were used -- that were reviewed
as the release of the building permit. Did you submit
any of those drawings for our records?

MR. JOHNSON: That"s a good question, Ms.
Hinton. As a matter of fact I contacted the Office of
Zoning to request that information could not be found.

Apparently what had happened is part of the original
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review process. As a reminder, this was approved, the
original plans were reviewed over 12 months ago. As a
practical matter what staff does iIs we receive the
information that i1s forwarded by the Office of Zoning.
And upon the completion of the project those records
are referred back to the Office of Zoning.

But as a dovetail to that, I did bring --

BOARD MEMBER HINTON: So those --

MR. JOHNSON: If 1 may Ffinish?

BOARD MEMBER HINTON: Okay.

MR. JOHNSON: I did bring the actual plans
that were submitted and were approved that bore out all
the facts which brought up to the conclusion that the
project was approved appropriately so. 1 submitted eight
copies in addition to bringing additional ones.

BOARD MEMBER HINTON: Where are they?

CHAIRPERSON REID: Eight copies?

MR. JOHNSON: Well, I'm sorry. 1"m sorry.

Let me clarify that. Not eight copies, but eight pages
of some of the architectural drawings that staff used.
Yes.

BOARD MEMBER HINTON: You®ve submitted them
to the record?

MR. JOHNSON: They were submitted on the due

date that the Board had given us, | believe that was the
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24" . And we also made them -- the message with the OFfice
of Zoning was that we were not capable of making copies
for all of the parties to this, we the Office of Zoning
agreed to make what we submitted available and then in
turn would make copies. And I was under the presumption
that everybody had them. But they were submitted.

BOARD MEMBER HINTON: A question about the
first drawing that you talked about. Those are the
drawings that were in the original Zoning Commission file
that were then sent to your office for your use iIn
reviewing the permit, and then your office sent them back.

But you"re saying our office says they"re not here?

MR. JOHNSON: They were not available at the
time 1s what 1"m saying.

BOARD MEMBER HINTON: And at the time was
-- like a couple of weeks ago at the time?

MR. JOHNSON: It was that"s all that was
conveyed to me. | requested everything that was submitted
over to the office over a year ago and I was informed
that they were not available.

BOARD MEMBER HINTON: You made the request
over a year ago or just after the first part of this hearing
you requested?

MR. JOHNSON: Yes. I made the request

pursuant to this Board"s directive to submit everything
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that we used to come to our conclusion.

BOARD MEMBER HINTON: Okay.

MR. JOHNSON: But again, I don®t know -- now
I"m going to wonder iIf you®"ve read the transmittal
memorandum that 1 sent as well. But if you did not, I
also brought -- well, let me back up a moment. If you
can recall at the first hearing 1 indicated that the
architectural plans and the additional plans were quite
extensive and that pursuant to the time frame that it
was fairly unreasonable I thought for the office to submit
everything as requested.

So what 1 did do, and I indicated that in
my transmittal memorandum, was that I made copies of what
were the germane issues, and that was (1) the numbers
of floors that indicated the residential components and
parking. | submitted that information. In addition 1|
said because our policy does not allow plans to leave
the office, 1 say that | would bring one full set for
testimonial and review purposes today only, which I did
bring. They"re in the corner there.

BOARD MEMBER HINTON: Thank you. 1 did not
see your memorandum. Did the other Board members?

CHAIRPERSON REID: We didn"t receive 1it.
Did we receive?

SECRETARY PRUITT: I was looking for it
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right now. 1 do see it logged in, but I don"t see it in
my package either. It should be -- oh, no, I"m sorry.
Exhibit 28.

CHAIRPERSON REID: It just didn"t make 1t
into our packets.

MR. FEOLA: Madam Chair --

SECRETARY PRUITT: Yes, youdidgetit. 1™m
sorry. It"s a big package.

CHAIRPERSON REID: Who called me? Oh, Mr.
Feola, go ahead.

MR. FEOLA: Wwell we, unlike the Zoning
Administrator, the University does have the capacity to
reproduce these drawings. |If it pleases the Board, we
can submit those drawings to the Board and to the
intervenors and to the appellants as well as by 11 by
17s, which are a little bit easier to handle then those
big rolls.

CHAIRPERSON REID: I thought that you could,
Mr. Feola. However, 1 did not think that i1t was
appropriate for the request to come from the Board.

MR. FEOLA: Well, it"s the Board"s choice.

I jJust want to make that offer.

CHAIRPERSON REID: But since you have

volunteered, Ms. Sansone, is i1t all right for the Board

to accept copies from Mr. Feola as well as he said he
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would be so kind to make them available to the West End
Citizens Association and the ANC, or whoever else? Would
that be okay?

MS. SANSONE: Yes, Madam Chair. |1 believe
that would be okay and then as long as the parties, if
they have any question about the accuracy, they can review
them in the file. 1t should be fine to give the copies
to them.

CHAIRPERSON REID: As long as there"s no
objection, Mr. Feola, 1"d appreciate i1t because this,
obviously, would take a considerable amount of time to
be able to study and to absorb, and we can"t just -- you
know, as we come back down here to do it. |1 appreciate
it very much.

Do you have any idea about when that could
be made available?

MR. FEOLA: Oh, probably in a day or two.

CHAIRPERSON REID: All right.

SECRETARY PRUITT: Madam Chair, for the
record, we did receive Mr. Johnson®s letter. It looks
like this. 1It"s a very thick --

CHAIRPERSON REID: No. No, for the record
I did not.

SECRETARY PRUITT: Well, 1It"s iIn everyone

else"s package. You should have --
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CHAIRPERSON REID: I don"t have. Does

everyone else have 1t? IT it came -- was that i1n today"s
submission? Okay . I didn"t see 1it. I may have
overlooked i1t, 1 don"t know.

SECRETARY PRUITT: It should have been in
there. It Is In mine.

CHAIRPERSON REID: 1 can understand how it
could be -- because It"s just so much.

SECRETARY PRUITT: Well, no, there were only
three things that came i1n after the record close.

CHAIRPERSON REID: Well, 1™"m saying is that
with the other submissions that we received before it,
and altogether it"s just like -- okay. Thank you very
much .

COMMISSIONER FRANKLIN: Madam Chair?

CHAIRPERSON REID: Yes.

COMMISSIONER FRANKLIN: While Mr. Johnson
iIs before us, 1 have one question that I hope will maybe
simplify this.

CHAIRPERSON REID: Okay. Please.

COMMISSIONER FRANKLIN: Mr. Johnson, 1
gather that you in the course of your review were able
to identify those changes that have been made to the plans
that were before you at the time of the issuance of the

permit compared to the plans that were submitted to the
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Zoning Commission? Are you able to itemize the changes
that you noted? For example, the elimination of
balconies? 1°ve tried to make notes as the proceeding
has gone on. It seems to me that the changes that have
been called out by various witnesses are the elimination
of balconies, the reduction of the total FAR, mostly
commercial FAR, the elimination of the iIngress/egress
on 20" Street or 19", 1 can"t remember which one, the
change in the garage entrance. Is there any other change
that you are aware of that rise to that level of detail?

MR. JOHNSON: Yes, Mr. Franklin. That is
avery, very good question and I think 1t"s quite poignant.

As a matter of fact, at the behest of the community I

not only had staff review this project three times, but
I personally reviewed this project. And my conclusion
was that there were no significant; and what I mean to
say really is that there were no major changes being the
part of the discussion which related to the words of
"major™ and *‘minor.'

I did conclude that all of the changes were
of minor degree. And let me give one example of that.
When 1 looked at the larger purview of residential and
then compared what the plans were to the order of the
PUD, I factored in that the order said residential. Now,

there i1s no distinction -- 1 should say that the code
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makes no distinction between student housing versus what
some would say i1s commercial free market enterprise rental
property. We basically all classify it as residential.

Now, 1 also considered was this oversight
on the part of the Zoning Commission. In other words,
were they not specific enough? Well, 1 couldn™t really
make that nexus. What 1 had to do was apply the facts
to the language in the order, which brought me to the
conclusion.

So, iIn answer to the question did | see
anything that was of significant change, minor or major,
I did not see any major changes.

And going back to your specific question as
it related to balconies, the real use related to the use,
which was residential. Balconies are, In many cases,
an architectural features.

So, no, we didn*t notice anything that was
of major significant changes. Had we, without a doubt,
I would have referred GWU back to the Zoning Commission,
as | have done on at least one or two other occasions
that | have been here. 1 have no compulsions. 1 have
no reservations about doing that.

COMMISSIONER FRANKLIN: Thank you.

VICE CHAIRPERSON RENSHAW: Mr. Johnson,

thank you.
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The plans that we just took a quick look at
and which are going to be reduced for us are dated
8/16/200. And I wanted to know did those plans trigger
any conference, design conference meeting? And if there
was a design conference meeting from those plans, are
there any notes meeting, notes from the file that we could
review?

MR. JOHNSON: That"s a good question, Ms.
Renshaw. |1 should probably use this as an opportunity
to further explain the design review conference process.

Because DCRA, and particularly BLRA, tries to what I
would say 1s foster good communication (1) between what
I would call the residential community on one hand and
(2) the development community on the other hand, 1 know
that as a Zoning Administrator I personally make myself
available to anyone who wants to review our plans whether
or not they have questions related to a development either
formally or informally.

Now, from a formal standpoint people can,
and 1t"s usually initiated by the developer, they can
schedule what we call predevelopment review meeting.
In those meetings there are staff from the various
disciplines -- and when I mean the disciplines, I mean
mechanical engineering, structural engineering,

electrical, plumbing, all of the disciplines within DCRA
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in addition to staff from the Office of Zoning
Administrator.

At those meetings questions are addressed
and they"re generally raised by the developer and/or
contractor as those questions relate to the individual
disciplines. For example, someone may say from a fire
structural standpoint, are we required to have so many
fire safety valves. The person from that discipline
would, of course, look at the project in its totality
and answer the question whether or not a specific number
or numbers or not. That extends through all of the
disciplines, including the Office of the Zoning
Administrator. That"s in the formal process.

And 1 should probably also add that in those
cases, this is just a point of information to you all,
is that the developer pays for those.

Now the flip side of that, from a community
standpoint, and you heard I believe Ms. Kahlow indicate
that she had had several meetings with me. On the flip
side of that from the community standpoint | recognize
that the community does not have the financial resources
or wherewithal that the development community has. So
what I have done, and what I continue and will continue
to do, 1s make myself and staff available at their request

and we will meet at any time of the day to accommodate
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them. And what we will do is open the plans, go over
all of the i1ssues that they may have.

And might I add, we did so in this case on
numerous times.

So we try to give that balance because we
feel 1t°s in the best interest of the city that all parties
need to be aware.

VICE CHAIRPERSON RENSHAW: Can you tell me
when those plans dated 8/16/00 were reviewed by the
community? Do you have that date for us?

MR. JOHNSON: I don"t know whether or not
-- well, let me say this. The plans that were submitted
brought into today were reviewed by various folks from
the community. 1 do not know whether or not they were
reviewed on the date so stamped.

MS. KAHLOW: I would like to state for the
record the West End Citizens Association had only one
meeting and you never reviewed the plans and we did a
FOIA for them.

CHAIRPERSON REID: Ms. Kahlow, you are not
-— 1t"s not your turn to testify. Thank you very much.

And you were not asked the question.

VICE CHAIRPERSON RENSHAW: All right. 1

would just like to know when they were reviewed by the

community and who reviewed them.
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MR. JOHNSON: 1*d have to check back on my

Outlook calendar. As a matter of fact, what I do on all
meetings, | do not use a handheld daytimer. 1"m not even
sure who from the community was there. But 111 be happy
to check, and if I find, 1°11 be happy to share who all
of the community folks, 1T 1 can so identify them.

Often what happens is that someone will call
to request a meeting with the Zoning Administrator. Now
I ask my secretary (1) to identify who they are and the
nature of the meeting so that I can be prepared. Citizens
do not always indicate whether or not they represent a
particular neighborhood organization. They may just say
their name, and so we would have no record as to who they
were in terms of whom they represent. But I will check
and what 1 have, 111 be happy to share.

VICE CHAIRPERSON RENSHAW: All right. But
you don"t have any check In sheet where a person signs
in and dates that they"ve reviewed a particular plan?

MR. JOHNSON: No, but 1 think 11l accept
that as a suggestion and start doing that.

VICE CHAIRPERSON RENSHAW: Tomorrow.

MR. JOHNSON: 1 like that idea.

VICE CHAIRPERSON RENSHAW: Okay.

CHAIRPERSON REID: Are you done?

VICE CHAIRPERSON RENSHAW: Yes.
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CHAIRPERSON REID: Mr. Johnson, in regard

to these meetings that you just alluded to, do you think
that you could perhaps provide us with having the
secretary go back through your calendar what meetings
were held iIn regards to this particular case so that you
could be able to demonstrate that these meetings did take
place and to the greatest extent possible with whom.
I know that 1t may be somewhat arduous maybe to do that,
but nonetheless, it certainly would go a long way with
us for you to be able to show us how In fact when these
meetings took place, particularly since you assert here
today that there were quite a few meetings. To the
greatest extent possible.

MR. JOHNSON: So noted and I*11 do my best.

CHAIRPERSON REID: Okay. Now 1 had one
other question. And I"m not really sure who this question
would be addressed to. In regard to the PUD that is being
discussed, there has been several assertions by the
opposition that in this instance, unlike the contract
that was initially entered into with AGC, there was no
public benefit derived as a result with George Washington.
And 1°d like someone to speak to that or to give us some
light as to whether or not this in fact is true, or if
it"s not, and 1If there was a public benefit then what

was it or how was it constructed?
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MR. PARKER: Mr. Johnson can make a comment
on that.

CHAIRPERSON REID: All right.

MR. JOHNSON: I do know that when staff
reviewed the plan, that they did take in consideration
comprehensive plan and all associated documents.

I find personally speaking that public
benefit 1s often a subjective word, meaning that what
may be of benefit to you may not be a benefit to me.
There"s a school of thought that thinks, and strongly
believes that universities iIn the Nation®s capital not
only benefit locally, but they benefit people nationally
and worldwide. As we all know, there"s another school
of thought that thinks well we have too many universities
and they don"t benefit anybody but the universities.
And 1 think that really i1s the essence of this debate
today. Personally speaking, | see it both ways.

CHAIRPERSON REID: Okay. Thank you.

COMMISSIONER FRANKLIN: Madam Chair, 1 had
just one other question that referred to --

CHAIRPERSON REID: Mr. Feola, I think, was
going to --

COMMISSIONER FRANKLIN: Oh, I"msorry. I™m
sorry.

CHAIRPERSON REID: Did you have something
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to add?

MR. FEOLA: Just that it 1s our position that
the zoning order, the PUD order speaks for itself; that
the Zoning Commission did not require a continuation of
either the AGC being on the site, or tax benefits, or
any of those things. In fact, when the Zoning Commission
wants to add a benefit that it makes mandatory, it puts
in 1ts conditions you shall donate --

CHAIRPERSON REID: It specifies.

MR. FEOLA: -- $200,000 to the National Park
Service for the park over there, or you shall denote a
$1 million to affordable housing.

In this case the Zoning Commission did not,
I underscore did not list in i1ts conditions before you
can get a permit you must give X,Y,Z.

CHAIRPERSON REID: Okay. Now, do 1
understand you to say that typically the developer or
the applicant, or whoever is submitting for the PUD, takes
it lead from the directions that are specified within
the order itself as to what in fact the requirements are

MR. FEOLA: 1t i1s our legal position that
Mr . Johnson and his office has no authority to add benefits
or require benefits that are not specifically called out

for in the Zoning order. That®s our position.
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CHAIRPERSON REID: Thank you, Mr. Feola.

Mr. Franklin.

COMMISSIONER FRANKLIN:  Thank you, Madam
Chair.

Mr. Johnson, you said you had no compunctions
about requiring something to go back to the Zoning
Commission for modification. Had that occurred in this
particular case, i1s i1t correct to infer that you have
to Issue a stop work order?

MR. JOHNSON: That i1s correct. And 1f my
memory serves me correct, | do believe 1 issued at least
one In this case at the behest of the community to ensure
that the plans were in comport with the PUD.

COMMISSIONER FRANKLIN: And that stop work
order would be in effect until some final resolution by
the Zoning Commission?

MR. JOHNSON: Well, no. Actually, from the
office"s standpoint it would have been to ensure that
the order -- or that the plans were in concert with the
order, 1n which that would have been a staff determination
from the building standpoint.

COMMISSIONER FRANKLIN: well, 1 thought
what you were saying was the -- you would under that kind
of scenario ask the Zoning Commission to look at the PUD

to see whether a modification had occurred which would
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require a public hearing on the modification, and
therefore would have to be noticed? And It seems to me
that if that was going on and the project was also under
construction, help me, would there be a stop work order
during that period or would there be continued work on
the project?

MR. JOHNSON: It could be. In this case
what we did was when the stop work order was issued we
reviewed the plans. Because initially 1 believe the
complaint came i1n that they were building outside the
scope of the PUD. We got the PUD, compared it with the
plans that were submitted, also compared it to the work
that was occurring at the site and made the determination
that they were In concert. So therefore, the stop work
order was lifted and they were able to proceed.

COMMISSIONER  FRANKLIN: But had you
determined that work was proceeding outside the scope
of the PUD --

MR. JOHNSON: Then they would have been
immediately referred back to the Board -- excuse me, the
PC Planning Commission --

COMMISSIONER FRANKLIN: Zoning Commission.

MR. JOHNSON: 1"m sorry, Zoning Commission.

Thank you.

COMMISSIONER FRANKLIN: But would there be
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a stop work order under that scenario?

MR. JOHNSON: It could, hypothetically.
Yes, it could be.

COMMISSIONER FRANKLIN: How many stop work
orders have you issued on major projects?

MR. JOHNSON: Mmm, 1 think would some say
yes, too many and some would say not enough. In terms
of a specific number, Mr. Franklin, 1"m sorry. 1 just
don"t know that off hand. It seems to be, at least the
press reports at least something weekly.

COMMISSIONER FRANKLIN: Has any of that
spawned litigation against the District?

MR. JOHNSON: 1 would say probably all of
It has.

COMMISSIONER FRANKLIN: Perhaps Mr. Parker
knows better than you.

Thank you.

CHAIRPERSON REID: All right. Now we move

MR. PARKER: Madam Chair, | just wanted to
make sure the record was clear. There was some confusion
regarding Mr. Johnson® cover letter of the 24", and
there®s about 65 pages that go with that that was response
to the Board"s inquiry from the last hearing. And I wanted

to make sure that that packet was part of the record.
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SECRETARY PRUITT: It 1is.

MR. PARKER: I believe Ms. Pruitt indicated
that 1t was.

CHAIRPERSON REID: It was.

MR. PARKER: Okay. And then the other part
that needed -- as Mr. Johnson indicated, he had put in
about eight pages of plans, he has the rest of the plans
present today. But we are going to get those -- there®s
going to be some portion of that prepared by the University
and submitted while the record remains open. Is that
my understanding of what"s going to take place to close
the -- on the plans?

CHAIRPERSON REID: Okay. 1 think that was
all that was requested -- Ms. Hinton, does that satisfty
your request?

MR. PARKER: You wanted certain copies of
the plans, correct?

BOARD MEMBER HINTON: Yes. We need to have
copies of those plans in our record.

MR. PARKER: All right.

BOARD MEMBER HINTON: Along with a copy of
the plans referenced in the original PUD order.

MR. PARKER: All right.

BOARD MEMBER HINTON: So we will work with

our own staff to find those.
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MR. PARKER: All right.

BOARD MEMBER HINTON: Because they should
be in the zoning records.

MR. JOHNSON: If I could just make a point
of clarification. It"s my understanding that because
in one sense construction development really did not occur
in the first set, that you will not see, for example,
a full set of architectural drawings on that first part
of the project. And I just wanted to make that clear,
unless they exist and I"m not aware of them.

CHAIRPERSON REID: Okay.

VICE CHAIRPERSON RENSHAW: What is the first
set of the project that you"re talking about, Mr. Johnson?

MR. JOHNSON: The original PUD drawings.
Are they there? Okay, great. | stand corrected. Thank
you.

BOARD MEMBER HINTON: 1 have a couple of
questions still of the Zoning Administrator.

CHAIRPERSON REID: Okay.

BOARD MEMBER HINTON: I did find your memo,
by the way. And number two In your memo says an
explanation will be provided at the hearing. |1 don"t
think that you had a chance to do that today. Do you
need to see your memo?

MR. JOHNSON: In my opinion, I think I"ve
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already explained that they were simply by the fact that
we issued the permits and we"ve submitted a documentation
that comports to that. IT you have some specific
questions, 111 be happy to try and address that. But
it seems to me that through my testimony that I"ve already
explained how we got to the process.

BOARD MEMBER HINTON: Okay. I*"m just basing
this on your statement.

MR. JOHNSON: That was in response to the

things that were outlined by the Board to provide at the

time.

CHAIRPERSON REID: Okay . Another
question?

BOARD MEMBER HINTON: There are a couple of
things. [In the permit application on December -- was

it December 7 of "99, that application that was filed,
the building permit for the building that was eventually
released, that application calls for five building units
and 11 stories in the building. Can you tell me -- 1|
know the number of residential units isn"t right, but
what is the number of stories? It has 11 and then 7.

SECRETARY PRUITT: Sir, you can"t talk from
the audience and 1t won"t be on the record.

BOARD MEMBER HINTON: I need the answer from

the Zoning Administrator. Thanks.
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MR. PARKER: Bear with us. We"re trying to

get our hands on the application.

BOARD MEMBER HINTON: I"ve got i1t here.
Would you like --

MR. PARKER: Here we go. 1°ve got it.

MR. JOHNSON: I"m not sure what your
question is. It seems that the application indicates
that there are 11 stories.

BOARD MEMBER HINTON: There®s an 11 slash
7. What 1 wanted to know Is Is that the current -- the
drawings that were reviewed as part of this, did they
show 11 stories?

MR. JOHNSON: 1 believe that they do.

BOARD MEMBER HINTON: So is it -- and i1s it
my understanding that the drawings -- 1°m sorry. |
understand from the original drawings from the PUD, 1
thought that you said two floors were taken out when it
was converted from AGC to the University, or that wouldn®t
have been you.

MR. JOHNSON: I don"t recall saying that.

BOARD MEMBER HINTON: Okay. Well, when you
reviewed the drawings, the PUD drawings and then the
permit set, did you see any difference in the number of
stories?

MR. JOHNSON: I don"t recall that being
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significant. No, I don"t -- I just don"t recall.

BOARD MEMBER HINTON: You don"t recall
seeing that? Okay.

And this written application, is this part
of what you look at when you review and release a building
permit?

MR. JOHNSON: Yes.

BOARD MEMBER HINTON: So then five dwelling
units, you just didn"t notice that that wasn"t consistent
with the drawings?

MR. JOHNSON: Keep in mind that what staff
generally relied on was the PUD i1n the broad sense, and
it talked about a specific number of units. | believe
the minimum number of parking spaces was 200, there were
201 parking spaces. And then 1 believe in terms of
residential 1t was 47, and we came up with -- 47 was the
minimum amount.

BOARD MEMBER HINTON: Right.

MR. JOHNSON: So what we did was look to
determine whether or not those minimums were met. In
terms of configurations, we always -- as a matter of fact,
the PUD order does give In a sense some flexibility to
the developer or the project manager to modify that to
some degree.

So In answer to your question, we looked at
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the PUD order and then applied those requirements as part
of the zoning review/approval process. And those were
met.

BOARD MEMBER HINTON: Okay. And i1t didn"t
trouble you that the information on the application wasn™t
consistent with the plans that you were looking at?

MR. JOHNSON: I wouldn®t say that they are
inconsistent.

BOARD MEMBER HINTON: Well, it item number
eighteen 1t says '"the proposed number of dwelling units
is five.” And you®re telling me that what"s on the plans
was actually 55?

MR. JOHNSON: Yes, but that"s not often that
you support information, the applications are often
changed and modified. So that®"s not very material as
part of the review process.

Yes, we look to it as a reference point, but
they change all the time.

BOARD MEMBER HINTON: What®"s in the
application i1s then as important as what"s on the plans?

MR. JOHNSON: Absolutely, and what®s in an
order.

BOARD MEMBER HINTON: Okay.

MR. JOHNSON: More germanely.

BOARD MEMBER HINTON: Okay .-
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MR. JOHNSON: The application, again, 1is
really just the internal document that we use to indicate
in very, very broad sense what the project is about. It
allows us to assign a tracking number for internal
purposes and public purposes, but it is not what I would
call the holy grail.

BOARD MEMBER HINTON: Okay. And the only
other document | had questions about was this
environmental -- what"s it called? Well, there"s -- no.

There"s an environmental intake form, but that date is
well after the building permit was released, so that
obviously wasn®"t iIn the record.

There*s an Environmental Health
Administration and Building Permit Supplemental form.
Well, I mean, it appears to me to be pretty incomplete.

The whole section under affidavit is not filled iIn.
Is this something that would have been in your file when
you reviewed?

MR. JOHNSON: Not necessarily, but also you
might note that i1t doesn"t even have anything to do with
the Office of the Zoning Administrator. Even let"s say
that they were required to do a full blown environmental
impact statement, we would have no authority to enforce
that. That"s generally the Department of Health or other

agencies. We have no enforcement authority over that.
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BOARD MEMBER HINTON: Okay. So that®s no

part of your review or sign off, whether that"s been done
or not?

MR. JOHNSON: No. The only thing that we
have the authority to review and In a sense put a stop
work order or take any enforcement action is Title 11,
the zoning regulations. That is It.

BOARD MEMBER HINTON: Okay. Thank you.

CHAIRPERSON REID: Thank you.

Now, finally closing remarks, rebuttal, Ms.
Elliott. Okay. Thank you.

MS. ELLIOTT: Thank you.

Again, 1™m Elizabeth Elliott, ANC-2A Chair.

I would like to thank the Board again for
hearing our appeal in this matter.

As both Ms. Maddox and Mrs. Kahlow of the
West Ends Citizens Association have pointed out, this
development project was painstakingly negotiated over
an extended period of time between the community and the
previous owner, Associated General Contractors. The
result was a carefully crafted PUD that would ensure the
community of much needed condominium housing even 1T the
property changed hands. And, thus, the community
supported the AGC PUD.

The background, substance and outcome of
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these negotiations were memorialized in ZC Order 746 and
the subsequent extensions A and B of this Order.
Throughout the Order, including the findings of fact,
conclusions of law and decision there are numerous
references to the residential component of the project.
Repeatedly the Order indicates that the validity of the
PUD including the upzoning of the property from SP-2 to
C-3-C rests on the residential component being realized.

In his April 10" testimony, Mr. Johnson, the
Zoning Administrator states that to arrive at his decision
he thoroughly researched all of these above mentioned
records and repeatedly references concern for the
community. In the end, however, the ZA 1ignored or
overlooked the community®s sanctioned position embodied
in this PUD.

The change in GW"s plans, taking condominium
apartments available to the community at large at market
rates off of the market and making them unavailable to
nonstudents violated the heart of the PUD. The ZA does
not have the authority to approve GW use, PUD change and
he erred iIn issuing a permit to GWU.

Had the ZA actually researched the
supporting documents of the PUD that are excerpted and
referenced in each of the PUD extensions, he would have

found extensive and eloquently argued statements in
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support of the community®s position. Ironically, these
arguments were presented on behalf of AGC by Mr. Phil
Feola, currently representing GWU as an intervenor in
this hearing.

Mr. Feola has a long history with this
property independent of the current ownership. Numerous
times during his long association with the AGC on this
1956 E Street property PUD Mr. Feola has argued the PUD
and its painstakingly negotiated purpose was to retain
a prestigious tax paying association within the District
of Columbia, contribute to the buffer zone in which it
was located, ensure $3 million in tax revenues to the
District, increase D.C. employment by 500 jobs and
revitalize the housing stock and 1ts attendant tax revenue
benefits to the District. Mr. Feola also repeatedly
lighted the community planning i1nvolvement and the
superior results of these efforts.

As the Board will know there"s been
protracted hearings on the GWU campus plan, we are a
neighborhood fighting for survival and diversity In the
face of GWU"s 1increasingly aggressive and stealthy
campaign to engulf Foggy Bottom. GWU i1s fond of
exploiting the concept of diversity in its ongoing PR
efforts, but i1n fTact 1its actions are eliminating

neighborhood diversity; that 1is any nonstudent
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residential and academic uses, particularly in ANC-2A-L1.

The loss of this appeal would be another blow
to the nonstudent community which is rapidly being forced
out of the neighborhood.

In summary, the community, the ANC and WECA
have shown by a preponderance of the evidence that GW
needs to submit a PUD modification for review by the Zoning
Commission. In concert with WECA, ANC-2A asks the BZA
to:

(1) Overturn the ZA"s decisions including
the permit issuances;

(2) Direct the Department of Consumer and
Regulatory Affairs to immediately issue a stop work order;

A Require GWU to submit 1ts PUD
modification plans to the ZC for public review, and;

(4) Direct GWU to fully comply with the D.C.
Environmental Policy Act prior to submission of its PUD
modification plans for review by the Zoning Commission.

Thank you again.

CHAIRPERSON REID: Thank you very much.

Ms. Sansone, does this --

SECRETARY PRUITT: Madam Chair, no, only the
appellant under the Board®s rules has that --

CHAIRPERSON REID: Remember one of the cases

that we had just recently, this same question came up
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and we allowed the parties to have a few words at the
end. Because I specifically raised the 1ssue, remember?

MR. FEOLA: 1 don"t intend to make a closing
statement. 1 just want to ask the Board to take something
into the record.

MS. BAILEY: Mr. Feola, you need to speak
on the record, sir, or not speak at all.

CHAIRPERSON REID: Do you remember?

MS. SANSONE: I believe we had this
situation come up In a chancery case where the -- i1t was
a rulemaking and ordinarily the applicant would not have
a closing remark, but the applicant®s attorney had
requested at the beginning of her presentation to have
five minutes at the end, and we allowed her. But
technically our rules do not allow for anyone other than
the appellant to make a closing.

CHAIRPERSON REID: 1 want to thank you very
much, Ms. Sansone. 1 don"t want to cause any type of
procedural technicality in this case.

So, Mr. Feola, we can"t allow you to speak.

MR. FEOLA: Well, then I*1l ask the Board
for a motion to allow the PUD application to be submitted
into the record. Because 1 have a heard a lot of
statements about condominium.

CHAIRPERSON REID: Okay-
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MR. FEOLA: There®"s nothing in this

application --

CHAIRPERSON REID: Okay. Okay.

MR. FEOLA: -- that addresses anything but
residential use --

CHAIRPERSON REID: Okay . You can"t
testify, okay?

But 1t"s all right for him to --

MS. SANSONE: Yes, Madam Chair, if the Board
wishes.

CHAIRPERSON REID: Okay. That would be okay.

MR. FEOLA: Thank you.

CHAIRPERSON REID: All right. Thank you.

COMMISSIONER FRANKLIN: Madam Chair, could
I ask Ms. Elliott a question?

CHAIRPERSON REID: Oh, 1"m sorry. Sure.

COMMISSIONER FRANKLIN: Very briefly.

What has been the prior use of this property?

MS. ELLIOTT: It was the headquarters of
Associated General Contractors.

COMMISSIONER FRANKLIN: And a parking lot?

MS. ELLIOTT: Pardon?

COMMISSIONER FRANKLIN: And a parking lot?

MS. ELLIOTT: Yes, about a third of the site,

the western part of the site was the building.
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COMMISSIONER FRANKLIN: So the previous use

of the site was office and parking lot?

MS. ELLIOTT: Yes.

COMMISSIONER FRANKLIN: Is that correct?

MS. ELLIOTT: Before my tenure 1in the
neighborhood, which has been since 1980, there was a
market. There was a liquor store, there was a bank on
the other side where the parking lot was. There were some
small business there.

COMMISSIONER FRANKLIN: Okay. Thank you.

CHAIRPERSON REID: All right. Does that do
it? All right.

Thank you very much. That then concludes
this hearing for the day.

BOARD MEMBER HINTON: I have other question.

CHAIRPERSON REID: Oh, I1"m sorry. Wait.
Wait. Wait. A little too hasty.

BOARD MEMBER HINTON: 1 know 1t"s late.

CHAIRPERSON REID: We need to indicate when
we" 1l have a decision meeting. And that would be when

SECRETARY PRUITT: Well, first of all, is
the Board going to request any additional information
from anybody?

VICE CHAIRPERSON RENSHAW: Mr. Johnson has
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a few things to submit.

SECRETARY PRUITT: The only thing I have Mr.

CHAIRPERSON REID: The plans. Mr. Feola is
going to provide those to us.

SECRETARY PRUITT: Okay. But Mr. Johnson
IS submit any information dealing with the number of
meetings he had with the community on design review?

VICE CHAIRPERSON RENSHAW: And who attended
the meetings.

SECRETARY  PRUITT: Any information.
Sorry, 1 mean we"re leaving it a little -- because my
understanding was he didn"t know if he always had all
of that.

CHAIRPERSON REID: Whatever 1is humanly
possible.

MR. JOHNSON: IT I may, can 1 pose the
question: Do you mean all of my meetings or just germane
to this?

CHAIRPERSON REID: Only as they"re germane
to this. Just to this means this particular case.

MR. JOHNSON: Okay. Thank you.

SECRETARY PRUITT: And my understanding 1is
Mr. Feola will provide the Board with a reduced set of

drawings.
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CHAIRPERSON REID: Yes.

MR. FEOLA: And the PUD application.
SECRETARY PRUITT: And the PUD application.
Thank you.

SECRETARY PRUITT: Anything else that the
Board would --

CHAIRPERSON REID: No, that"s not something
that | was requesting.

SECRETARY PRUITT: That was something that
was proffered, but that"s why I want to make sure that
the Board i1s requesting it.

BOARD MEMBER HINTON: I guess | want to say
on the record that 1 know that there are PUD modifications
that are requested. And some of those come iInto the
Office of Zoning and there is a hearing scheduled. And
others are considered minor modifications and there"s
no hearing.

And I would want to seek information from
our office what our office"s policy is and how we make
that differentiation between a minor modification and
not a minor modification.

SECRETARY PRUITT: So we can ask the
secretary and the director to provide information on what
i1s considered a minor modification, not needing a hearing,

and then what triggers a modification that triggers a
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hearing?

BOARD MEMBER HINTON:  Correct. I would
like that.

CHAIRPERSON REID: The question is to who?

SECRETARY PRUITT: To the Office of Zoning,
secretariat of the Zoning Commission and director.

BOARD MEMBER HINTON: Yes.

SECRETARY PRUITT: Those would be the best
people to answer.

CHAIRPERSON REID: As to what i1s considered
modifications?

SECRETARY PRUITT: What is considered minor
and what"s minor which can be done at a meeting and what
IS major which triggers a hearing.

BOARD MEMBER HINTON: And I had a question
for Mr. Parker, too. And maybe by his answer there might
be an additional something.

CHAIRPERSON REID: Okay, Mr. Parker.

BOARD MEMBER HINTON: 1 have a question,
too.

Mr. Parker?

MR. PARKER: Yes, ma“"am.

BOARD MEMBER HINTON: [If the responsibility
for reviewing and ensuring compliance with the

environmental regulations, whatever it is called, rests
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with DCRA and that the building permit should not be

released until there is an assurance that the applicant
has complied with the environmental regulation, if that"s
not something that the Zoning Administrator would review
for, who is i1t at DCRA that would review for it?

CHAIRPERSON REID: The Department itself
you"re saying?

BOARD MEMBER HINTON: No. No, i1t isn"t.
And who -- what would be the citizen®s plan of action
1T that environmental documentation iIs not done before
the building permit is released, who would they appeal
to or what sort of relief do citizens have to make sure
that that happens?

MR. PARKER: 1 can"t give you a specific
answer based on my own knowledge of what the appropriate
regulations are. | can give you my best guess based on
what 1 have learned through this case.

It appears to me that the lead agency that
reviews the various components of the -- as | understand
the process, when somebody files an environmental
screening document, which they answer a series of
questions which then trigger a series of responses from
the Department of Health"s various agencies -- things
like the underground tank division, the air, the water

-- they all make a review of that particular screen.
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And they have to make a threshold determination about
whether an environmental Impact statement is required.

Okay. So, an environmental iImpact statement is not
always required.

So then after that screening document,
there®s various sign offs that come in from the Department
of Health as to whether there needs to be the next step
to have the environmental iImpact statement done.

Based on what I saw on this case, i1t looks
like there was a whole series of these documents that
came back from the Department of Health.

This is just without knowing the particular
regulation. IT there was somebody that had a
disagreement with the actions taken by the Department
of Health, 1 would imagine there has to be a means to
request a hearing on those decisions through the
Department of Health. And I don"t know what that process
would be.

The Department of Health now has what"s
called the Office of Hearings of Adjudication, which is
an administrative body which conducts hearings based on
appeals from decisions that aggrieved the citizens with
regard to the Department of Health regulations. So, |
woulld imagine there would be some process to request that

that matter be reviewed through the Department of Health,
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but 1 don®"t know for certain and I can®t give you a legal
opinion on that.

I would suggest that if you need a further
legal opinion on that, you consult your normal channels
through the Office of Corporation Counsel for that legal
opinion.

BOARD MEMBER HINTON: Well, at what point
on this burlding permit did the Department of Health sign
off that the environmental regulations have been complied
with?

MR. PARKER: It appears to me, based on the
documents that 1 saw that were attached to George
Washington®s submissions, and these were in their Exhibit
K, there"s a number of letters to Denzel Noble, the Acting
Administrator at the BLRA. There"s one from Mr. Granger,
the Environmental Review Coordinator. There®s one from
Hamid Krame. And these are all before 10/20/00, October
4, 2000; those are all before the permit was issued.
There"s one here from James Sweeney, the Hazardous Waste
Division.

So as | understand the process -- one from
Jerusalem Beckley from the Water Quality Division. These
are all dated October 19, 2000 and -- at least | say they
are all. As | page through them that"s what I note.

There"s one here from Dr. D. Serene -- 1 can"t pronounce
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his name, but it looks like he"s from the Leaky Underground
Storage Tank Division of Department of Health.

(Laughter)

MR. PARKER: So that"s September 1, 2000

So it appears that -- as 1 understand the
process, when the screening form goes through, those
answers -- you"ve seen the screening form where it says
yes/no, yes/no. And that creates a referral to the
Department of Health to review those responses and to
determine whether the next step, whether an environmental
impact statement has to take place. Those folks over
there at these various divisions are the ones that are
responsible for making that call.

And your specific question to me was what
do you do if you don"t agree with what DOH decided, how
do you get your relief? I don"t know the specific
response to that, and 1 just refer you to your legal
counsel to get an opinion on that. IT you want me to develop
my own opinion, and present that, 1 could do that but
it"s going to be -- I wouldn®"t want to be in conflict
with another part of my office who could give you an equal
opinion, i1If you see what 1"m trying to say.

BOARD MEMBER HINTON: Anything you can do--

MR. PARKER: 1 can give you an opinion as

an advocate --
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CHAIRPERSON REID: I think that should come

from support --

MR. PARKER: Right.

CHAIRPERSON REID: Ms. Sansone?

MS. SANSONE: Yes, Madam Chair. In the
previous hearing the Board had asked our office to provide
copies of the --

CHAIRPERSON REID: Right. Yes.

MS. SANSONE: -- Environmental Policy Act.

And we did that. And we also provided copies of the
Environmental Policy Act regulations. Those regulations
are not Department of Health regulations, they"re
Department of Consumer and Regulatory Affairs
regulations. And what they require -- iIn a case like
this where the permit that"s being issued is the building
permit, that®"s a DCRA permit which makes DCRA the lead
agency on the questions of the environmental impact
statement and environmental Impact screening form.

George Washington University has given us
a form that said "Environmental Questionnaire.”™ That"s
a form that would be used by DCRA to determine if an
environmental impact screening form is needed. And the
lead agency would make those determinations —-- DCRA would
make those determinations. Now, they would do it by

consulting with the Department of Health. They could
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consult with Department of Public Works on transportation
analysis and so forth, but ultimately 1t"s DCRA that makes
that decision. And the regulation that we would be
looking to to support that is in —- 1 don"t believe It"s
been codified in the DCMR yet. It"s intended to be
codified at 20 DCMR 72, but 1t was published in the D.C.
Register on May 9 of "97.

And 1 apologize, 1 don"t have the volume

number. It was published at page 2798 of the D.C. Register

of 1997.

And so in those series of regulations at
7205.1 the lead agency, DCRA, shall make a written
determination within 30 days of the submission by an
applicant of a complete EIS for major actions that are
not exempt, whether or not that action would be likely
to have a substantial negative impact on the environment
and whether an EIS i1s required.

Now, it appears from the record that the
University did prepare an environmental impact screening
form, because i1t appears that"s what the Department of
Health is talking about, although there®s some ambiguity
because they®"ve mixed up some of their projects. But,
in any event, it would be up to DCRA to look at the
Department of Health recommendations and decide whether

or not an EIS was required.
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Department of Health has recommended that
one not be required. But there i1s In the file that"s
in front of the Board at this time no final determination
by DCRA whether one was required or not.

MR. PARKER: 1*d like to point out one other
thing.

SECRETARY PRUITT: Microphone, Mr. Parker,
please.

MR. PARKER: One other thing. Mr. Johnson
has 1nformed you that that decision isn"t his, It"s not
within the office of the Zoning Administrator. He doesn"t
make that determination. That"s in the office of the
Director of DCRA. And so that dovetails with an argument
that"s already been made that what"s being reviewed here
is the Zoning Administrator®s decisions, and that"s
outside his decisions. And following logically along
it would then be outside your review of his decision.

I think there was a jurisdictional 1issue
raised on that, which 1 think the District would join
on that basis.

BOARD MEMBER HINTON: So is there an appeal
process for people to go up to to DCRA for not having
made that decision or having made it improperly.

MR. PARKER: 17d defer to Ms. Sansone. She"s

looking at the regulations. 1 would imagine that, like
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all decisions of the director, at some point when the
decision iIs i1ssued there"s some ability to contest it.
But I don"t know. 1 absolutely don®t know.

BOARD MEMBER HINTON: But if that decision
was never made, then you can never appeal it.

MR. PARKER: It may or may not have been
made, but my point is it may not be an issue that"s before
this Board. There may be other remedies that somebody
whose aggrieved by that decision or lack thereof has,
but one of the remedies may not be challenging the Zoning
Administrator®s decision on the permit.

MS. SANSONE: Madam Chair, 1 believe that
the regulation that I just had referred to, 7205.1 called
for the written determination. Now if there"s a
determination that EIS has not required for a major action
likely to 1i1nvolve the creation, use, storage,
transportation or disposal of a hazardous substance, then
the regulation set out other procedures that have to be
followed for public input. So those regulations would
trigger some type of additional public review
opportunity.

But if that was not applicable, then you
would -- one would think that this being a final written
decision not to require an EIS, there should be some review

process, perhaps internal, within DCRA or whatever,
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DCRA"s normal appellate processes are that would kick
in.

BOARD MEMBER HINTON: Yes. And 7205.4 1is
interesting, too, because that is what requires that:
"The lead agency shall make the written determination

available to the public by publishing a notice in the

D.C. Reqgister and transmit a copy to the Council of the

District of Columbia prior to granting or issuing of any
applicable lease, permit, license, certificate,
entitlement or permission to act.

CHAIRPERSON REID: Can you read that again,
please?

BOARD MEMBER HINTON: The lead agency, in
this case that would be DCRA, but the agency that released
the permit -- "The lead agency shall make the written
determination required by 7205.3 available to the public

by publishing a notice in the D.C. Register and transmit

a copy to the Council of the District of Columbia prior
to granting or issuing of any applicable lease, permit,
license, certificate, entitlement or permission to act."
Whose the final sign off on a building
permit? Mr. Parker, do you know that?
MR. PARKER: No. 111 have to ask Mr.
Johnson.

MR. JOHNSON: Ultimately the director of the
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department.

BOARD MEMBER HINTON: The director of --

MR. JOHNSON: If you note that on the permits
they -- the lower right hand corner there is a signature
line for the director”s name, although the director does
not physically sign off on all of them. It"s be
impossible. Staff as their designee sign, but ultimately
the director.

BOARD MEMBER HINTON: Director of DCRA?

MR. JOHNSON: That"s correct. 1°m sorry,
I should have clarified that.

BOARD MEMBER HINTON: Okay. Thank you.

MR. JOHNSON: Sorry.

VICE CHAIRPERSON RENSHAW: Ms. Sansone, are
you Finished or -- All right. Just two quick questions.

To back to Ms. Kahlow"s request for the BZA
to ask the Office of Planning 1T GW"s plan is in compliance
with the PUD regulations and i1f a PUD amendment case 1is
needed, we stated that this is -- 1 believe Ms. Pruitt
stated, i1t"s not usual but we an ask the Corp Counsel.
Can we ask --

MS. SANSONE: 1 thought we already did.

VICE CHAIRPERSON RENSHAW: Can we ask?
Have we?

CHAIRPERSON REID: Yes. I thought that we--
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VICE CHAIRPERSON RENSHAW: Is that, Ms.

Pruitt, the understanding?

CHAIRPERSON REID: As to the legal aspects
of 1t, we did mention that we were going to ask Corp
Counsel .

SECRETARY PRUITT: Yes, but 1 don"t have
that written down. If we could go through that clearly
because I was a little hazy on that --

CHAIRPERSON REID: Right.

SECRETARY PRUITT: -- exactly what would you
like to see from Corp. Counsel.

VICE CHAIRPERSON RENSHAW: Well, this was
if GW"s plan is in compliance with the PUD regulations
and 1f a PUD amendment case is needed.

SECRETARY PRUITT: In reference to the PUD
amendment -- okay. We were asking the Office of Zoning

director and secretariat what triggers a minor

modification -- I mean a major modification generically.
BOARD MEMBER  HINTON: And a minor
modification.
SECRETARY PRUITT: And a minor

modification. But that®s iIn a generic term. So you-"d
like OP to review this —-- I"m just trying to ask so 1
can get clear -- OP to review the proposed --

CHAIRPERSON REID: No, no.
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VICE CHAIRPERSON RENSHAW: Or Corp Counsel.

SECRETARY PRUITT: Right. See, that"s what
I wanted to be sure.

CHAIRPERSON REID: Corporation Counsel will
give us a read.

VICE CHAIRPERSON RENSHAW: Corporation
Counsel to give us a read if GW use plan is In compliance
with the PUD regulation and if a PUD amendment case 1is
needed.

SECRETARY PRUITT: But that would be
inappropriate for Corp Counsel.

MR. PARKER: It would be rendering --

SECRETARY PRUITT: That"s Zoning
Administrator"s determination.

MR. PARKER: It would be rendering an
opinion on the ultimate iIssue.

SECRETARY PRUITT: But he"s already done
that, that"s what they"re appealing.

MS. SANSONE: Madam Chair, 1 believe we
could probably advise -- give some advice on where the
regulations refer to minor modifications. And it does
show up In several places. You know, we can point that
sort of thing out. Maybe that would be helpful.

CHAIRPERSON REID: Okay.

COMMISSIONER FRANKLIN: You can"t look at
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that issue of modification without looking at the actual
terms of the PUD order. Because what you®re looking for
is a modification of the terms of the PUD order. So if
the PUD order 1itself contemplates certain possible
modifications, that should be the end of the inquiry.

IT the PUD order does not contemplate
modifications in the areas that are involved, then you
have the question of does the Zoning Administrator under
the regulations have the authority to make minor
modifications.

So, it"s a double issue and i1t can"t be
examined without looking at the PUD order itself.

Frankly, 1 don"t think the Office of Planning
is going to have much light to shed on this question.
But that®"s my personal opinion.

VICE CHAIRPERSON RENSHAW: All right. And
one quick last question for Mr. Parker. And that is am
I right or wrong that a raising permit must go back to
the ANC?

MR. PARKER: I don"t have an answer for that,
ma“am. Maybe Mr. Johnson has something.

VICE CHAIRPERSON RENSHAW: Mr. Johnson?

MR. JOHNSON: I think I could probably best
answer that question. As most of us know, there is some

law that says that ANCs are to be notified prior to.
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You"ve heard earlier testimony that 1 provided that ANCs
get the iInformation after the fact.

This dynamic has been occurring long before
I got here and long before most us. The answer to the
question 1s we know what it says, we try our best to meet
it. We don"t meet it literally, but we meet it in other
ways.

VICE CHAIRPERSON RENSHAW: What other ways?

CHAIRPERSON REID: What did he just say?
You need to speak into the mike, Mr. Johnson.

MR. JOHNSON: I"m sorry. It"s been a long
day, I"m tried. |1 misunderstood the question that was
just clarified to me as i1t related to the raised permit
itself.

CHAIRPERSON REID: We understand i1t"s been
a long day. 1 think we"re all tired.

MR. JOHNSON: The answer to that is no.

VICE CHAIRPERSON RENSHAW: You"re not
required? Would you state in a full sentence, please?

MR. JOHNSON: The raised permits are not
required to go back to the ANCs.

CHAIRPERSON REID: Okay. That answers the
question. Now, is there anything else? Are we done?

We need to know -- announce the decision date

for this particular case, which would be --
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SECRETARY PRUITT: The next available

decision date would be June 5.

CHAIRPERSON REID: What time? 9:307?

SECRETARY PRUITT: It"s the morning.
Right.

Let"s see, responses are -- submissions
should be due on the 22™ of May with the responses by
the 29" and findings of fact, draft bindings if you"d
like, by the 31°". Let"s make it Friday, June 1° for a
decision on January -- excuse me -- June 5".

CHAIRPERSON REID: For both sides proposed
findings of fact -- proposed order, findings of fact and
-—- and Ms. Pruitt, 1 had one other question regarding
the earlier case for Benjamin and Julia Roland, 16694.

SECRETARY PRUITT: Yes.

CHAIRPERSON REID: The decision date for
that is also on June 5%, is it not? Remember we asked
them to submit additional information.

SECRETARY PRUITT: Excuse me. Let me go back
to my notes, because right now I honestly can"t remember.

Roland, June 5", Madam Chair.

CHAIRPERSON REID: Okay. Any other points
of clarification, questions? Nothing. Okay. Very
well. Oh.

MS. KAHLOW: This is just a question. We
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need to submit responses by May 29" and then 2 days later
submit Findings of fact and proposed order? Is that what
the schedule i1s?

SECRETARY PRUITT: Right, or we can move up
your responses a little earlier. |1 was just trying to
give you the most time to deal with responses.

MS. KAHLOW: 1Isn"t it Memorial Day, yes.

SECRETARY PRUITT: Yes, it 1s. Excuse me.
I do apologize for that. But, that"s -- if you™d like,
I don"t know i1f this helps or whether makes i1t worse.
Normally we give a week for responses, so that would be
that Friday, which will be the 25". You would at least
have your Monday free.

MS.  KAHLOW: So you"re saying the
submissions are due the 22™ and we have three days to
do the responses. Is that what you"re saying?

SECRETARY PRUITT: No. Submissions are due
on the 18".

MS. KAHLOW: Oh, I heard the 22. 1 wrote
the wrong date -- could you go through the dates again?

SECRETARY PRUITT: Sure.

MS. KAHLOW: Then maybe we can all know what
we"re doing.

SECRETARY PRUITT: Submissions are due on

the 18". Typically in projects, we usually give them
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a week to respond, so that would put you on the 25".
And 1 was trying to be generous and give you until June
1%, which is very late for us to do findings of fact.

MS. KAHLOW: Okay.

SECRETARY PRUITT: But considering the
holiday.

MS. KAHLOW: Okay. Thank you. 1"m sorry to
have asked again. 1 just got all the dates mixed up.
Thank you.

CHAIRPERSON REID: Is everyone clear and
straight now? All right.

Thank you very much.

That concludes the hearing for May 1% year
2001.

(Whereupon, the hearing was adjourned at

7:11 p.m.)
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